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THE FICTIONS OF THE LAW: HAVE THEY 
PROVED USEFUL OR DETRIMENTAL TO 
ITS GROWTH?! 


I. 


S i literature of legal fictions? has one curious peculiarity. 


While upon other legal subjects the opinions are in general 
as various as the individual writers, and are, at least in seeming, 
put forward not with conviction, upon this topic it would appear 
there are but two opinions, diametrically opposed, and each sup- 
ported with the greatest warmth. These two opinions are, appar- 
ently, that fictions are an unmitigated evil, a scandal and disgrace, 
and that they are one of the chief glories of the common law. 





1 This essay received the prize offered by the Harvard Law School Association to 
the graduating class of 1893. — EDITORs. 

2 The subject of this paper possessing, as it does, an interest rather curious than 
practical, it has seemed possible and desirable on that account to relieve the reader to 
some extent from the usual tyranny of foot-notes by collecting at once the general 
references : — 

Adams on Eject. c. 1; Bentham (ed. Bowring): Frag. on Gov’t, 235 n., 243; 5 
Works, 13, 92, 234, 510; Best on Ev. 313; Best on Presump.c. 2; 3 Blk. Com. 43, 107; 
Challis Real Prop. c. 18; 2 Cruise on Fines, 1, 258; De Lolme on Const. Eng. 104-7 ; 
Ferguson’s Moral Phil. pt. 5,c. 10, § 3; Digby, Hist. Real Prop. c. 5, § 2; Maine, Anc. 
Law, c. 2; Rawle, Cov. for Title, 1-10; 1 Reeves Hist. Eng. Law (ed. Finlason), 73-6; 
Wns. on Real Prop. c. 2, pp. 62, 76, 237; Wright on Tenures, 2,156; 2 Cent. L. J. 582; 
15 Ir. L. Times, 612; 1 Jur. Soc. Papers, 360; 2 Legal Rep. 222; 9 Monthly L. Mag. 
172; 9N. J. Law Journal, 360; 2 Quar. L. Journal, 305. 
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Bentham was particularly severe in his denunciation of fictions. 
Perhaps he was a little less intemperate than usual when he said, 
*“ Fictions are falsehoods, and the judge who invents a fiction ought 
to be sent to jail.” Later he adds: — 


* « Swearing,’ says one of the characters in a French drama, ‘ consti- 
tutes the ground-work of English conversation.’ Lying, he might have said, 
without any such hyperbola, — lying and nonsense compose the ground- 
work of English judicature. In Rome-bred law in general, — in the Scotch 
edition of it in particular, — fiction is a wart which here and there deforms 
the face of justice. In English law, fiction is a syphilis which runs in 
every vein, and carries into every part of the system the principle of 
rottenness.” 


In the “ Examen Legum Angliae; or, The Laws of England 
examined by Scripture, Antiquity, and Reason,”! the author, whose 
name does not appear upon the title-page, says “ that all manner 
of pleadings and proceedings, both in law and equity, are stuffed 
with falsehood and lies.” 

There is no uncertainty about the views entertained by these 
two learned writers, and there are a great many degrees separating 
the point of view from which they look and that of the writer of 
the following extract from an article in the “ Monthly Law Maga- 
zine:”2 “Tous... it is always a matter of extreme delight and 
refreshment to turn to those exquisite fictions which both adorn 
and simplify our law; mingling utility with sweetness, and tending 
to the noblest end to which poetry can devote itself, namely, to 
benefit mankind and render them happy.” 

It must be admitted that some of the fictions met with in daily 
practice up to within very recent times were calculated to awaken 
astonishment in any mind unhackneyed by perfect familiarity. To 
find that in order to sue in an English court upon a contract actu- 
ally made at sea it was a necessary averment that the contract was 
made at the Royal Exchange; and in an action to try the title to 
land, to find set forth a wholly fictitious lease and entry, the lessee 
beiig a fictitious personage, and a subsequent ouster by a non- 
existent ejector, — might well seem to require strong affirmative 
justification. The amusing writ of Quo minus, by which the 
Court of Exchequer gained jurisdiction in certain cases, which 
proceeded upon the allegation that the plaintiff was debtor to the 





1 London, 1656. 2 g Monthly Law Mag. 172. 
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Crown and unable to account through the defendant’s default; the 
equally curious Lazitat, setting forth that the defendant had com- 
mitted a trespass and was in the custody of the marshal of the 
Queen’s Bench, by which that court obtained a certain jurisdiction ; 
the losing and finding in the action of trover; the proceedings in 
conveyances by fine and common recovery,—these and many 
others might well appear open to more than mere criticism. 

Viewing these fictions in this fragmentary and dislocated form; 
taking them as they stand, disconnected from their surroundings, 
from the times and needs which gave them being,—there is at 
least a prima facie case, it would seem, for those who attack them. 

But is such a detailed view allowable? Taken separately, these 
various false averments and denials, collusive suits, presumptions 
and relations, may appear not merely absurd, but positively unjust 
and wrongful. Looked at in their proper relations; noting their 
cause and effect; the people among whom and the conditions’under 
which they flourished, — the absurdity and injustice may perhaps 
disappear. | 

It will be the object of this article to gather up a few of these 
old bits of the bony framework of the law, to assemble them in 
their proper relations one to another, and, for the occasion, to 
attempt what may be called a restoration. 

The law of to-day is the law of yesterday modified and expanded 
by the needs of the new day. It is to this capacity for modifica- 
tion, this prompt effort to meet the constantly arising needs of 
society, that English-speaking people owe much of their liberty 
and happiness. A community whose legal system is slow to respond 
to the wants of those for whose government it is instituted must of 
necessity be cramped and retarded in its development. It seems 
evident that this adaptability and ready response to the wants of 
the people is one of the greatest excellencies that any system of 
law can possess. 

What are the means by which the law is modified and expanded ; 
that is, what are the means by which the law is changed? 

Roughly speaking, the means of change are two, — 

1. Acts of Legislative Power. 

2. Acts of Judicial Power. 

(a) Judicial Decisions. 
(6) Judicial Fictions. 

It will be observed that judicial fictions have been classed as a 

form of judicial power. The classification is the conventional one, 
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and though convenient enough, it may be observed at the outset 
that it is not exact. Judicial fictions are, in truth, but the hand- 
maidens of the only true judicial power, — that of decision. For 
the present, however, they will be dealt with in the generally 
accepted fashion, as the product of a power distinct from that 
of decision. 

Under any form of civilized government the common people are 
the real generators of law. Their influence may be slow in assert- 
ing itself; the popular feeling may take long to crystallize into a 
definite want; but the want, once existing, presses continually 
for recognition. It may be stifled for a time, but sooner or later 
the demand must be met and satisfied. In the satisfaction of 
these popular needs, legal fiction has been a favorite instrument. 
While it cannot be said that it has always been the best fosszb/e 
means to attain the desired end, it can with truth be said that it has 
usually been the best avaz/able means. The apathy of those whose 
interests were not immediately affected; the lack of any union 
among the people to enforce directly the satisfaction of their 
desires; the combination and active opposition of those whose 
interests might be unfavorably affected by any change in the exist- 
ing law; together with the fact that those opposed to the will of 
the people frequently controlled the machinery of direct legisla- 
tion, —these reasons excused and perhaps justified a resort to 
indirection. The judges, who were in many ways close to the 
people, able to understand their wants, and in a position to give 
voice and form to them, could and did do it. 

Looking at the matter in a large way, therefore, it may be said 
that legal fictions obtain what vitality they have originally from the 
people; for although not directly created by them, they are in- 
vented to meet an assumed want, and the fact that they flourish is 
itself an evidence that the want did exist and is in some sort met. 

Mr. Best, in his books upon Evidence and upon Presumptions, - 
defines a fiction as “a rule of law which assumes as true, and will 
not allow to be disproved, something which is false, but not im- 
possible.” Other legal writers give definitions not substantially 
different. 

While this definition may be a good one as a matter of theory, 
as a practical matter it is too narrow to include various devices 
which are commonly regarded as fictions, and which are as fictitious 
in their character, and as truly fictions, although of a different kind, 
as those which fall under the definition of Mr. Best. <A definition 
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which should be made wide enough to include these various other 
devices would, upon the other hand, be as much too wide practically 
as Mr. Best’s definition is too narrow, for the line has been drawn 
at no natural point of cleavage, but arbitrarily. The definition 
here suggested must be taken with this in mind: A legal fiction 
is a device for attaining a desired legal consequence, or avoiding 
an undesired legal consequence. Of these devices there are three 
principal sorts: — 


Ist. The use of one or more of the existing laws in a way unfore- 
seen and unintended at the outset. 

2d. The assertion that certain facts do or do not exist, contrary 
to the truth of the matter. 

3d. Fictions of relation. 


Of the first class an obvious example exists in the conveyance 
by lease and release. The Statute of Uses (27 Hen. VIII. c. 10), 
whose odject was the destruction of uses, enacted that henceforth 
a cestut que use should be seised of the same estate he had in the 
use. Conveyancers soon took advantage of this enactment, and 
proceeded to create equitable estates for a short term in a pro- 
posed grantee, which the statute as promptly transferred into an 
estate in possession. Being thus theoretically in possession, the 
cestut was enabled to take a common law release of the reversion 
of the grantor, and the fee was thus transferred without the neces- 
sity of actual entry, as was required before the statute. 

Another neat example under the first class is afforded by the 
Roman law. In the Roman law the power of a father over his 
children was absolute, he might kill them or sell them for slaves; 
and such was its permanence that if a son, after having been sold 
by his father, was emancipated by his master, he fell again into the 
power of his father, which was suspended but not destroyed by the 
sale. In the early times of the Republic there was no way in 
which a young man could become free but by the death of his 
father, who could not release him by any act he could do. It was 
afterwards enacted by a law of the Twelve Tables that if a son 
was sold by his father three times, and was three times emanci- 
pated by his master, he should become free. A legal fiction sprang 
up. The natural desire of a father to benefit his son existed, and 
at first the law afforded no means to gratify it. At last a law 
whose odject was to check the authority of unnatural parents is 
passed, and it is immediately, by collusive and fictitious sales, 
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made the means of effectuating the desire, though not within its 
purview at all.} 

The second class comprises a very large number of fictions 
which, while possessing little importance as affecting the actual 
development of the law, have, from their bald falsity, attained to 
a distinction beyond their desert. While their object was usually 
to effect some reform in procedure, as in the action of ejectment; 
to extend the jurisdiction of the courts to matters not theoretically 
cognizable, as in the writ of Latitat or Quo minus ; or to provide a 
place in the old classification for a new right, as in the fictitious 
promise in actions upon the common counts, —they were seized 
upon by those who did not understand their significance as afford- 
ing a good point of attack. Such fictions have usually the great 
demerit of contradicting upon their face the common knowledge 
of mankind, while the ends for which they are invented are not 
of such an important nature as to make it quite clear in every 
case that the end justifies the means. Upon the other hand, it 
may be said of these devices that, saving the discredit which their 
apparent falsity brings upon the law, they are usually harmless and 
effective instruments. : 

The fictitious promise mentioned above is worthy of a few special 
words. It is one in a class to which may be assigned most of the 
fictions of relation. As the law develops and the process of refine- 
ment goes on, new rights are conferred and new classifications 
become necessary. There is no place in the old law for the new 
idea. Perhaps the plain way to confer the new rights would have 
been to say that certain acts should be followed by certain conse- 
quences, enumerating the acts at length, and the consequences also. 
There were certain difficulties in such a method, and the develop- 
ment of the common law in other ways suggested and made easy 
the short cut which was actually taken. Where upon the happen- 
ing of an event a certain legal effect was desired, the occurrence 
of another event from which the consequence wished for would 
follow was feigned. For example, to classify a thing as a contract 
indicates at once certain legal consequences. Where upon certain 
transactions it is desirable that the parties should have to some 
extent rights and liabilities as upon a contract, although there was 
no mutual intention to contract, the end is reached promptly by 
saying that a contract is presumed, and permitting the promise to 





1 2 Quar. L. J. 312. 











THE FICTIONS OF THE LAW. 255 


be stated. The law of agency is full of these bits of legal termi- 
nology. A curious instance of the application of this principle is 
to be found in a common statute. The common law has defined 
the meaning of the word perjury, and to anything coming within 
the definition certain legal consequences are attached. When it 
became necessary to make those who falsely affirmed punishable, 
instead of creating a new offence and defining its punishment it 
was found more sure and easy to refer it to the already existing 
class, with its well-developed law, and so it is generally enacted 
“that every person falsely making a solemn affirmation shall be 
deemed to have committed perjury.” 

Fictions of relation, the third class in the classification at- 
tempted, have made themselves a part of the law. The discussion 
is not open as to their general utility, or whether they have jus- 
tified their being, or outlived their usefulness. The doctrine of 
relation has become a part of the legal instinct of every common 
lawyer. It pervades every branch of the law, and to destroy it 
would necessitate’ the recasting of the entire body. 

Fictions of relation have been divided into four kinds: } — 

Ist. Where the act of one person is taken to be the act of 
another. 

Example: The act or possession of the servant equivalent to the 
act or possession of the master; felonious act done by one person 
in the presence of others, aiding and abetting him, the act of all. 

2d. Where an act done by or to one thing is taken by relation, 
as done by or to another. 

Example: Possession of land transferred by livery of seisin, or a 
mortgage of land created by delivery of the title-deeds. 

3d. Relations of place. 

Example: Contract made at sea, by a fiction of relation held to 
be at the Royal Exchange. 

4th. Fictions as to time. 

Example: Feoffment, with livery of seisin: subsequent attorn- 
ment relates back. Title of the administrator relates back to the 
death of the intestate. Ratification by a principal of a previous 
act of his agent makes it good by relation. 

Perhaps the part that the fictitious principle has played in the 
development of the common law, the invaluable assistance ren- 
dered in overcoming its rigidity at certain periods, in evading bad 





1 Best, Evidence, 313. 
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laws, amending defective ones, and rendering it possible to make 
law when it was necessary, cannot be better shown than by a 
slight sketch of some one branch; and for this purpose of concrete 
illustration some of the different stages in the development of the 
law of real property have been selected. 


Il. 


The original grant by the feudal lords to their retainers, after 
the Conquest, seems to have been for life only, and was unalienable 
without the consent of the lord. From a very natural desire upon 
one side, and probably from lack of objection upon the other, these 
estates were soon changed into estates descendible to the lineal 
heirs male of the first donee. From this first breach in the 
feudal system, which came about by mutual consent, as it were, it 
is desired to note the successive means by which further conces- 
sions were gradually obtained for the tenant class, until the long 
battle between the nobles upon the one hand, and the judges, 
formulating the wants of the people, upon the other, ended in that 
complete dominion which every owner of land to-day exercises as 
of course. 

The descent of the land to the lineal heirs of the tenant having 
grown into a recognized right, the first step taken by the courts 
was to extend it to collateral heirs by a presumption that all who 
could claim collaterally were of the blood of the first donee. This 
assumption of certain facts for true, without regard to the real 
truth of the matter, had the effect of legislating the lord’s rever- 
sionary interest practically out of existence. The right of the 
heirs general of the tenant to the lands after his death having in 
this manner been acquired, the right to alienate in the life of the 
vassal was next sought; and while it was held to be impossible for 
a feudatory to alienate his feud, a distinction was soon taken 
between alienating the ¢exure itself and alienating the /ands. 

By these “ presumptions ” and “ distinctions,” the tenant found 
himself in possession of the principal of those ‘rights which are 
to-day inseparable from ownership of land, — the right to transmit 
it to his heirs, lineal and collateral; and the right, to a certain 
extent, of alienating it in his lifetime. 

The means adopted by the lords to combat the extension by 
the courts of the rights of the tenants was the invention of the 
estate afterwards known as a conditional fee. This was a grant, 
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not to A and his heirs generally, but to A and some particular 
class of heirs; as, for example, to A and his heirs by his wife X. 
The judges, pursuing their policy, proceeded to construe these gifts 
in a very liberal manner; they had recourse to an ingenious device 
taken from the nature of a condition. It is a maxim of the com- 
mon law that when a condition is once performed, it is entirely 
gone, and the thing to which it is annexed becomes absolute. 
Upon the construction of the grant as a grant upon condition, they 
decided that as soon as issue was born answering the requirement 
of the grant, the estate of the grantee was absolute. 

The construction put by the judges upon these grants made by 
the lords, as gifts upon condition, directly contravened the purposes 
for which they were created; and the barons soon made a more 
successful attempt to carry out their policy, in a manner which 
shows clearly their power over the machinery of direct legislation, 
and the impossibility of attempting through that means to meet 
the wants of the growing society. In 1285 the celebrated Statute 
De Donits was passed, which provided that upon such a gift the 
donee should “ have no power to aliene the land so given, but that 
it shall remain unto the issue of them to whom it was given after 
their death, or shall revert to the giver and his heirs if issue fail.” 

This destroyed all power of alienation of lands granted in such 
a way, and cut down the fee to narrow limits. The evils of such an 
enactment are obvious. Redress through the parliament of barons 
was impossible. It is common history that in every successive 
parliament, from Edward I. to Edward IV., a period of nearly two 
hundred years, bills were introduced to repeal the statute, and in- 
variably rejected. The courts had recourse to various shifts, at 
first to mitigate the evil effects of the statute, and finally to neu- 
tralize its objectionable features. 

The application of the doctrines of warranty and collateral 
warranty were the first steps taken. At common law the war- 
ranty of any ancestor bound the heir to render equally valuable 
lands to a grantee of the ancestor, even without lands descending.* 
A statute,? nine years before the Statute De Donis, had changed 





1 13 Ed. I.c.l. 

2 It should be observed that the so-called sales of those days were in most cases 
merely perpetual leases by the grantor and his heirs to the grantee and his heirs. As 
the rent or services reserved came to the heir, the injustice of holding him bound with- 
out lands descending from the warranting ancestor was therefore more apparent than 
real. 

8 4 Ed. I. c. 6 (1276). 
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this by providing that where no tenure was created by a gift (and 
consequently no services as incident could be reserved), the war- 
ranty did not bind the heir. The judges took it that the Statute 
De Donis had not affected the law of warranty, and held, therefore, 
that the heir in tail was bound by a warranty of the tenant in tail 
as far as he took other lands to answer. This, of course, was only 
a slight relief, for this lineal warranty was not effective unless the 
tenant in tail died seised of an estate in fee. The statute men- 
tioned above,! requiring the descent of assets to bind an heir, had 
reference only to lineal warranties, probably because no trouble had 
been experienced from the warranting of collateral ancestors. The 
judges, therefore, assumed that other warranties remained as before, 
that is, that the descent of assets was not essential to bind the 
heir; therefore by getting a collateral ancestor, whose heir the 
issue in tail would be, to concur-in the alienation of the entailed 
estate, the Statute De Donis was successfully evaded. 

Whether such a rule be regarded as just or not, as applied to 
the barring of estates in fee tail, depends upon the point of view 
from which the matter is regarded.2, From that of the barons or 
of the heir in tail, it might be considered hard. From every other 
point of view it seems everything that could be desired. The 
effect of the application of this doctrine of collateral warranty upon 
the heir, in those cases where the relationships rendered it possible, 
was, that he was placed in exactly the same position he was in 
before the statute and is in to-day. The doctrine of collateral 
warranty is a fine example of the use by the judges of a practically 
obsolete bit of law for a purpose altogether different from its 
original one. The doctrine itself would doubtless have been spe- 
cifically included in the statute of 4 Edward I. if it had been prac- 
tically injurious enough to make it worth while. Though grossly 
unjust, it escaped, for this reason, to serve the judges later as an 
instrument for effecting a very useful and necessary end. 

After the Statute of Quia Emptores (1290), which gave tenants 
in fee a general license to aliene, the alienee to hold of the original 
grantor and not of the tenant, the only restraint left on alienation 
by a tenant in fee was the necessity of the happening of the con- 
dition precedent, — the birth of the heir. In the time of Edward 
II. the judges in a case® laid down a rule which removed this last 





14Ed. 1.6. 8 Y. B, 18 Ed. IL, fol. 577. 
2 See Russ v. Alpaugh, 118 Mass. 372. 
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vestige of restraint. They held that “ when the ancestor, by any 
gift or conveyance, takes an estate of freehold, and in the same gift 
or conveyance an estate is limited to his heirs in fee or in tail, 
in such case ‘the heirs’ are words of limitation, and not words of 
purchase.” This is the rule now known as the rule in Shelley’s 
Case.! 

The introduction of uses (about 1370), by ecclesiastics, with 
the object of avoiding the statutes of mortmain, was turned to 
account by the courts in conferring indirectly the power of alien- 
ation by will, lost at the time of the Conquest. The courts recog- 
nized the distinction between the /ega/ sezsin and the beneficial use 
as they formerly had between the ¢exure and the /and. A tenant 
in fee by a conveyance in his lifetime to such uses as he should 
appoint by his will was given this great additional power. 

To return to the Statute De Donis and its effect upon conditional 
fees. Its immediate effect was to make the land so given inalien- 
able. The application of the doctrines of warranty and collateral 
warranty, where the relationships made it possible, gave some 
slight relief; and here matters rested for almost two centuries. 
The barons in parliament absolutely refused to repeal the statute ; 
and but for the boldness of the judicial legislators, operating by way 
of a fiction, it is impossible to say how long the system of perpet- 
ual entails created by the statute might have continued, or what 
the final outcome might have been. 

The fiction of the common recovery, to which Taltarum’s Case 
gave the first judicial sanction, and which was in effect a judicial 
repeal of the principal enactment of the Statute De Donis, depends 
entirely upon a bold application of the doctrine of warranty. A 
common recovery is a judgment obtained in a collusive suit 
brought against the tenant of the freehold in consequence of a 
default made by a person vouched to warranty in such suit. The 
fiction consisted in this, that the person vouched to warranty was a 
man of straw (usually the crier of the court), who suffered judgment 
to go against him. The plaintiff recovered the lands of the defend- 
ant, who in turn had a judgment against the man of straw, that he 
render him lands of equal value. The demandant recovered an 
estate in fee simple which could be disposed of as might have been 
arranged. 

“ Such a piece of solemn juggling could not long have held its 





1 See 1 Harg. Law Tracts, 500. 
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ground, had it not been supported by its substantial benefit to the 
community; but as it was, the progress of events tended only to 
make that certain which at first was questionable.”1 The right to 
suffer a common recovery was soon considered as the inseparable 
incident of an estate tail, and every attempt to restrain this right 
was held void.? 

It was by the aid of this fiction that during four hundred years 
the common law succeeded in rendering abortive every attempt 
that the ingenuity and interest of landowners could suggest to 
erect a system of perpetual entails, until at length the principle 
embodied in Taltarum’s Case was fixed by an Act of Parliament. 
It is more than probable that this long delay in providing for the 
want by direct legislation was due to the effectiveness of the sub- 
stitute; and this is perhaps one of the arguments that may fairly 
be urged against the use of such a fiction: that by supplying the 
need in one way it removes the pressure which would (it may be) 
compel the satisfaction of that need in another and perhaps better 
way. 

III. 


This slight account of the rise and progress of the right to that 
absolute dominion over land which is possessed to-day by every 
owner shows that the most important forward steps were achieved 
by the courts alone, and at a time when the object could not have 
been attained at all, had it been necessary to depend upon the leg- 
islative department. 

The process by which the courts legislated the lands into the 
hands of the people, as we have seen, had several stages. After 
the right of lineal heirs to succeed their ancestor had been con- 
ceded, the first step taken was the presumption by which the inher- 
itance was extended to collateral heirs, then the distinction between 
the tenure itself and the land, by which the law forbidding aliena- 
tion without the consent of the lord was evaded; following this the 
curious construction put upon the so-called conditional fees which 
practically nullified the first attempt of the lords to return to first 
principles, while the doctrine of collateral warranty and the ficti- 
tious common recovery neutralized the second attempt. The appli- 
cation of the distinction between the legal seisin and the use of land, 
and the allowance of a devise of the latter, conferred the last essen- 
tial power needed to give complete control. 





1 Wms. R. P. 45. 2 Mary Portington’s Case, 10 Rep. 36. 
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Of these means employed, probably only the last in point of 
time, the common recovery, would be admitted upon all hands to 
be a fiction at all. Many, perhaps, would consider a presumption — 
which is an assumption of the truth of a certain matter without 
regard to the actual fact—as having every element that goes to 
make up a fiction of a certain kind. The ordinary definitions 
would, however, exclude all the other steps in the process; and 
yet the finely drawn distinctions, the strained constructions, and 
the arbitrary application of inapplicable rules of law, when such an 
application would produce a desired result, — all this sort of thing 
seems to be based upon the same principle which underlies the 
more obvious fictions. 

What is this principle? The definition of a legal fiction, 
already put forward, as “a device for attaining a desired legal con- 
sequence, or avoiding an undesired legal consequence,” besides the 
defect of vagueness peculiar to itself, has another which it possesses 
in common with other definitions. This other defect is its failure 
to note in any way the fact that fictions are not a genus of which 
the various kinds are species, but that the fictions themselves are 
but a species of a much larger class of legal devices, which have 
been rendered necessary by the uwxacknowledged character of the 
power of legislation exercised by the judges, which, as a necessary 
consequence, entailed a resort to this principle of fiction. The 
principle might be exemplified in reasons unconsciously or con- 
sciously false, or at the other extreme by the statement of facts 
knowingly false; but the object in either case was the same, — to 
harmonize the new decision with the old law. 

It may be said that decisions might and may be given without 
assigning reasons. If this were ever done, and the last judgment 
was in effect new law, it would be simply the doing openly what 





1 Upon this point Sir Henry Maine says, in his book on Ancient Law, p. 31, “ The 
process by which this virtual legislation is effected is not so much insensible as un- 
acknowledged. With respect to that great portion of our legal system which is 
enshrined in cases and recorded in law reports, we habitually employ a double lan- 
guage. ... The judge assumes that no question is or can be raised which will call 
for the application of any principles but old ones . . . such as have long since been 
allowed; . . . yet the moment the judgment has been rendered and reported, we slide 
unconsciously or unavoidably into a new language. . . . We now admit that the deci- 
sion Aas modified the law; the rules applicable . . . have been changed. . . . We do 
not admit that our tribunals legislate ; we imply that they have never legislated ; and 
yet we maintain that the rules of the English common law, with some assistance from 
the Court of Chancery and from Parliament, are co-extensive with the complicated 
interests of modern society.” 
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has always been done. The practice of assigning reasons simply 
compels the taking of short steps, or that the power exercised 
shall be conscious legislation; for no line of argument could pass 
far out of the straight way without the consciousness of the 
reasoner. To illustrate this, suppose a decision to be made which 
is exactly warranted by the existing law. This may be supported 
by reasons absolutely sound; reasons which may be projected in- 
definitely without varying a hair’s breadth from the true line of 
the existing law. But suppose the decision, however slightly, to 
change the existing law. The change may be conscious or un- 
conscious; but if there is a change, no reasons could be by possi- 
bility assigned for it which would not, if pushed far, show the 
deviation. 

What seems to the writer to be the true definition of a legal 
fiction is this: — 

A legal fiction is a device which attempts to conceal the fact 
that a judicial decision is not in harmony with the existing law. 
The only use and purpose, upon the last analysis, of any legal 
fiction is to nominally conceal this fact that the law has undergone 
a change at the hands of the judges. 

Just where the line of definition should be drawn across this line 
of devices, upon one side of which they should be called fictions, is 
not important. Had usage confined the meaning of the word to 
such of these devices as fall under class 2, in which certain facts 
are alleged or denied, which, zf true, would make the decision based 
upon them consistent with the old law, it would have been a logical 
division. Having gone beyond this, it is difficult to say just where 
the next stop should be made. The application of the Statute of 
Uses in the conveyance by lease and release, or the use made of the 
Roman law as to the sale of sons by their fathers, although unex- 
pected consequences, were within the terms of the law. The 
doctrine of Collateral Warranty as used after the Statute De Donis 
was also but the application of existing law; and the latter, it would 
seem, is fictitious in the sense that the two former are. Both may 
be described as negative fictions, for the judges regularly in the 
exercise of their powers find no difficulty in going contra to the 
letter of a statute to give effect to its spirit, or refusing altogether 
to apply an inapplicable rule; and when they neglect to exercise 
this power in order to reach some desired result, they in effect 
adopt what is in spirit illegal. The power exercised in the case of 
some distinctions is a conscious furnishing of words to justify a 
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judicial decree. In the case of the distinction as to tenure, while 
it nominally left the tenancy subsisting, it was practically evisce- 
rated. As between the original lords and tenants and the courts, it 
was an evasion; the avoidance of an obstacle by a figure of speech. 

Considering legal fictions in this broad way, the question which 
forms the subject of this paper is answered at the outset. These 
things, it is clear, are as much a part of the law as the decisions of 
the courts or the enactments of the legislative body. Without such 
things the course of legal progress would have been blocked at 
every step. 

The result of the matter may be summed up in few words: 
Those whose duty it was to administer and expound the existing 
law, having in theory no power to abrogate or alter it, have, when 
justice demanded it, avoided an undesirable result, or reached a 
desirable one, in spite of, or without assistance from, the existing 
law, and have given many reasons in the process to show that 
what they did was still in line, until presently the new depar- 
ture received the ratification of general assent, and became in its 
turn a rule. They have gone farther still, and by divers subtle 
imaginings, distinctions, and constructions, have moulded the law 
yet more openly. When evidence failed, a presumption supplied its 
place; when a technical rule was found inapplicable to special cir- 
cumstances, it was held so; when the end in view required it, the 
technicality could be regarded as compulsive; plaintiffs might, by 
sufferance of the courts, state palpable untruths, and defendants 
might not deny them; and from that fine line where a decision de- 
parting but little from the established law is made and supported 
by reasons which aim to show that there is no departure at all, 
through all the various gradations to the coarsest and most pal- 
pable fiction, the underlying principle and object is the same, — 
to conceal, at least nominally, the fact that the new decision is 
not in accord with the existing law. 

It cannot be doubted that those manifestations of the fictitious 
principle of a more refined and therefore less obvious character 
which generally accompany an act of judicial legislation have been 
of vital service to the law in two ways: first, by making less 
noticeable both to the world and to the judges themselves (and 
therefore more easy) the legislation that is being accomplished ; 
and secondly, by serving as a brake upon this indirect law-making 
power: for the reasons assigned must not, under ordinary circum- 
stances, be too plainly bad. It may be doubted whether the coarser 
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manifestations of the fictitious principle —the common fictions — 
have upon a balance of profit and loss shown a margin upon the 
right side. It can reasonably be said that the mere inconveniences 
generally avoided by their use might well have been endured until 
the legislative branch in its dignified progress provided a remedy. 
The law would thus have been spared some confusion and much 
not really merited abuse. But even if the use of fictions, using 
that word in its narrower sense, has proved detrimental to the 
development of the law, which does not appear, we cannot forget 
that they are the product and a part of a principle which has been 
essential to that development. If they are regarded as an abuse, 
still we cannot fairly debit them with the evil they have done 
without regarding the good which has flowed from that of which 
they are a necessary consequence; for some excess must be re- 
garded as a necessary consequence of any great power. 

it is certain that every one of these coarse fictions had some 
object, and the fact that it continued in use is proof that this object 
was at least partially attained. It is undeniable that certain of 
them proved of enormous service. Whether in any particular in- 
stance the net result of gain was sufficient to justify the introduc- 
tion into the law of another anomalous thing might be a question; 
but to the writer, at any rate, it seems clear that the common law 
is much indebted to fictions, considered as a whole, for its rapid 
development and ability to follow closely the wants of men. 
Apart from the objection, upon moral grounds, that fictions are 
falsehoods, there have been but two other objections suggested 
which are entitled to consideration; and unless these appear to the 
reader so conclusive as to quite overbear the various suggestions 
which have heretofore been put forward, it would seem that the 
result should be a judgment for the fictions. 

The objection most commonly urged against the use of legal 
fictions is that they usurp the legislative power. Admitting that 
the charge is true, one may well ask, What of it? Had the 
English people at various periods of their national life, and indeed 
through all periods, been obliged to depend entirely upon the form- 
ally authorized source of legislation, not England alone, but the 
world at large, would have been losers. , 

The second objection is well stated by Sir Henry Maine in his 
chapter upon Legal Fictions! He says: — 





1 Anc. Law, 27. 
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“Tt is unworthy of us to effect an admittedly beneficial object by so 
rude a device as a legal fiction. [And he adds:] I cannot admit any 
anomaly to be innocent which makes the law either more difficult to 


understand or harder to arrange in harmonious order. . . . Legal fictions 
are the greatest of obstacles to symmetrical classification. The rule of 
law remains sticking in the system, but it is a mere shell. . . . Should [it] 


be classed in its true or in its apparent place?” 


To the writer it appears that both of these objections are in a 
way to lose what force they originally possessed. They are based 
upon the ordinary narrow view of the object and cause of fictions, 
and apply only, therefore, to the coarse fiction of the common defi- 
nition. The cruder manifestations of the fictitious principle die 
first. They have already almost ceased, in competition with the 
legislature, to make good their place. The direct way is now the 
short way; and these objections will therefore soon be directed to 
something which has ceased to exist. The real objection, it would 
seem, should be to the power of judicial legislation itself. The 
fictitious principle — which includes all manifestations — is inci- 
deu.t to that. Such an objection, in the light of history, would be, 
of course, absurd. 

While the power of judicial legislation exists and is exercised, 
though unacknowledged, its exercise must be, at least nominally, 
concealed. The last vestige of the fictitious principle will die out 
when the need to resort to it has ceased. When in the fulness of 
time the law has achieved its full stature; when every great prin- 
ciple has been not merely dotted out, but firmly outlined; when 
what is apparently conflicting has been harmonized, and what is 
left to do is but a process of amplification and refining, — fictions 
and the fictitious principle itself will cease to be used, because they 
will have ceased to be useful. 

Oliver R. Mitchell. 
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AN ACTION AT LAW IN THE REIGN OF 
EDWARD IIIl.: THE REPORT AND THE 
RECORD. 


7 has been suggested that a paper on the relation of the reports 

of cases in the Year Books to the records of the same cases 
found among the Public Records might be of some interest to 
those readers who are giving attention to the history of law and 
of legal procedure. In the following pages an attempt is made to 
show, not in very great detail (for the details would be endless), 
but in a general way, in what manner the two sources of information 
differ, and why. 

The report and the record were drawn up for two wholly different 
purposes. The report was intended for the use of the legal pro- 
fession, including the judges. It was designed to show general 
principles of law, pleading, or practice. It was, of course, always 
a report of a particular case, but of one reported solely because it 
contained, or was supposed to contain, matter of general use. For 
this reason, the names of the parties and of places were frequently 
omitted or represented by letters chosen at hazard, or, if given at 
all, given most inaccurately. They were not the facts which the 
lawyer wished to know, and would not help to guide him in his 
pleading, except in cases in which an argument turned upon a 
description or a misdescription. 

The record, on the other hand, was drawn up for the purpose of 
preserving an exact account of the proceedings in the particular 
case, im perpetuam ret memoriam, but only in the form allowed by 
the court. The report contains not only the pleadings eventually 
accepted, but often the reasons or arguments which preceded each, 
and the reasons or arguments for which other pleadings were dis- 
allowed. The record contains no arguments, and no pleadings but 
those actually allowed. Although it is possible to see in the 
report the pleadings which were admitted, they are not verbally 
identical with the corresponding entries on the roll. The pleadings 
in court were in French, but those entered upon the roll by the 
clerk or registrar were in Latin. 

For these reasons, it frequently happens that the record in 
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Latin differs widely from the report in French, each containing 
matter which is absent from the other, each serving to illustrate 
the other, and, for historical purposes, neither being complete 
without the other. The report tells how the judges and counsel 
addressed each other, the courtesy which they showed or did not 
show to each other, their education according to the principles on 
which education was conducted in those days, and sometimes, 
though rarely, their powers of making a joke. The record helps 
towards none of these things; but, though wanting the life and 
action of the report, brings to light, in a calmer fashion, innumer- 
able details without which a perfect picture of the social condition 
of the country cannot be drawn. 

It will, perhaps, be asked, How can the record of any case in 
any term be identified as that which corresponds with any particu- 
lar report of the same term, when the names of persons and places 
are not stated in the report itself? The task does, indeed, at first 
seem hopeless, and certainly presents considerable difficulties. It 
can nevertheless be accomplished, when the report is of any import- 
ance, though the search has to be made through a roll consisting of 
five or six hundred skins of parchment, closely written on both 
sides, without index, and with no guide except the name of the 
county in the margin, which, in the case supposed, is no guide 
at all. ; 

The report, let us suppose, is a report of an action of formedon 
in the descender brought by A against B, in respect of lands in 
C, the donor having been D. It is, of course, necessary to know 
how an action of this kind is entered on the roll, the form in which 
the contents of the original writ are represented, and where the 
count begins. The roll is then examined until a formedon in the 
descender is found. This is compared with the admitted pleadings 
in the report, and it will usually be found either to agree so closely 
as to leave no reasonable doubt that the case is the same, or to 
differ so widely as to leave no reasonable doubt that it is not. In 
the latter event, further search must be made, and so on, from case 
to case, until the one sought is discovered. 

As the different kinds of actions were numerous, the number of 
actions of any one kind on the roll of any particular term is neces- 
sarily limited. There were three kinds of actions of formedon 
alone (in the descender, in the reverter, and in the remainder), 
each entered in a different form according to its nature. In look- 
ing for any particular case, technical knowledge consequently 
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becomes its own reward, and abridges a labor which would other- 
wise be absolutely deterrent. The reward, too, is substantial, 
because not only do A, B, and D become persons with real names 
and additions, and not only does C become a known parish in an 
ascertained county, but the doubts left by corruptions or discrepan- 
cies in the manuscripts of the reports are removed, and the actual 
pleadings and the actual judgment are made clear ‘beyond all 
possibility of question. 

General principles are often most easily apprehended through 
particular instances. Let us now follow a case from beginning to 
end. A dispute arises in relation to land. The person who feels 
aggrieved, or his adviser, goes to the Chancery and sues out the 
original writ which is supposed to be applicable to the particular 
grievance. The Court of Common Pleas or Common Bench is 
the court which has jurisdiction in pleas of land, and the tenant 
(or party opposed to the demandant) is or ought to be summoned or 
warned by the sheriff, by due process, to appear. A comparatively 
simple case, which may serve our purpose, occurred in Michaelmas 
Term, 15 Edward III.(No. 71). It was a case of cessavit, — one in 
which a religious house, having had lands given to it on condition 
of performing certain services, had, as alleged, ceased to perform 
them for a period of two years. The demandant, in an action of 
this nature, hoped, by establishing his claim, to recover seisin of 
the lands in respect of which the services were due. 

From the report of this case we learn that the tenant was the 
Abbot of Creake; but it does not tell us either who was the 
demandant, or where the lands were situated. In the record! it 
appears that the demandant was Margaret, late wife of John de 
Roos, and that the lands were in Gedney, in the county of Lin- 
coln. Inthe report, the services by which the abbot was supposed 
to hold are said to be those of finding certain chaplains to sing 
divine services in her chapel (that is to say matins, mass, vespers, 
etc.), and of feeding certain poor persons, who were to receive 
daily certain loaves, etc., as well as “ by a certain rent.” No fur- 
ther details are given. In the count, however, as entered on the 
roll, there is far more information, and that of a character which 
illustrates the life of the people. The demandant counted that 
the abbot held of her by fealty and the service of three shillings 
per annum, and by the service of finding one chaplain who was to 





1 Placita de Banco, Mich. 15 Edward III:, R°. 457 d. 
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celebrate daily in the chapel of Saint Thomas the Martyr, situate 
in a certain messuage which was formerly John Dory’s, divine 
services, which include not only matins, mass, and vespers, but 
certain prayers named, and others. The feeding of certain poor 
persons is seen to be the sustenance of five poor persons daily; 
that is to say, finding for each of them daily one loaf of the weight 
of fifty so/idi, with porridge and ale, and finding a dish of meat, or 
fish, or other food, according to the day, between two of them, and 
half a dish for the fifth. Each of them was to have also a cloth 
tunic, suitable to his condition, every other year. 

After the count, on the other hand, many matters appear in the 
report which are not on the roll. Counsel for the abbot, carefully 
guarding himself against any admission that he is tenant of the 
freehold or holds of the demandant, pleads in abatement of the 
count or declaration, which, he says, is not warranted either by 
statute or by common law. He complains that the demandant’s 
. counsel has included in the same count or declaration two differ- 
ent kinds of service, the cesser of which would produce two 
different effects. The tender of the arrears of the secular services 
might save the tenancy, whereas no tender could be made of the 
arrears of the spiritual services, the cesser of which would involve 
a forfeiture. It must, for instance, be obvious that the arrears of 
rent could be paid, whereas the omission of the daily performance 
of divine services in a chapel could never be made good in respect 
of days which had passed. Counsel for the demandant then says 
the exception taken applies to the action as commenced by a writ 
in the common form, because, if the count is not allowed, the par- 
ticular action comes to an end. Counsel for the abbot practically 
accepts this argument, repeating that the count cannot be main- 
tained on a common writ, and that the demandant ought to have 
had a special writ applicable to the particular case. Counsel for 
the demandant then argues by the analogy of such services as 
reapings and ploughings, for which a cessavit lies, even though 
arrears be tendered. Counsel for the abbot declines to discuss 
that point, but repeats that services of two different kinds are 
included in one declaration or count, whereas by the Statute of 
Gloucester (c. 4) one writ is given in respect of one kind of ser- 
vices, and by the Statute of Westminster the Second (c. 41) 
another writ is given in respect of the other kind. The chief 
justice here decides the point in favor of the demandant, saying 
that there cannot be two writs in this case, and that the plea is, in 
fact, to the action of cessavit. 
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Counsel for the abbot then pleads non-tenure: “We are not 
tenants of the freehold; ready, etc.” Counsel for the demandant 
attempts to deprive him of this plea, on the ground that he has 
already pleaded to the action by his previous plea in abatement of 
the count. The court, however, holds otherwise. Counsel for the 
demandant then argues that this general plea of non-tenure is not 
good without a specific allegation that the tenant does not hold of 
the demandant: “ In this writ of cessavit, which is taken on the 
cesser and on the tenancy, if he take his plea by way of disclaimer 
in the freehold, it is no answer unless he say that he does not hold 
of us, and so take his plea to the action, or unless he admit that 
he holds of us as mesne, but say that the writ does not lie because 
another is tenant of the freehold.” Counsel for the abbot easily 
demolishes this argument, saying: “ If I be not tenant of the free- 
hold, whether I hold of you or not, the writ does not lie. Will 
you accept my averment that the abbot is not tenant of the free- 
hold?” The report shows further only that issue was joined on 
this point. 

The count, we may be sure, was not entered upon the roll until 
it had been held good by the court; but there was no necessity to 
enter the objections which were insufficient to abate it. In like 
manner, the plea would not have been entered until the court had 
allowed it. Thus, all matters occurring in the report between the 
accepted count and the accepted plea are omitted from the roll. 
As soon as the plea is reached, however, the roll again becomes the 
best, and, at the end, the only source of information. The re- 
porter’s work was done when he had shown, not only what were 
the pleadings on which disputes occurred, but how and on what 
grounds the disputes were settled. 

According to the roll, the plea for the abbot was that he did not 
then hold the tenements, and did not hold them on the day of the 
purchase of the writ. The demandant replied that on the day of 
the purchase of the writ, — to wit, on the first day of May, —the 
abbot did hold; and issue was joined thereon to the country. The 
postea is also entered on the roll, showing how, at mzs¢ prius, a jury 
found that the abbot did hold on the day of the purchase of the 
writ. Judgment was accordingly given for the demandant to 
recover seisin. 

In this case the entry of the judgment upon the roll was of vital 
importance to the demandant, as she and her heirs acquired a new 
root of title thereby, — a title no longer to the services, but to the 
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land itself. This, however, did not concern the reporter, or the 
profession for the benefit of which he reported. 

There were, however, cases in which the entry of certain matters 
upon the roll became of importance at stages previous to the entry 
of judgment. In Hilary Term, in the twelfth year of Edward III. 
(pages 373-75), an heir brought an action against his father’s ex- 
ecutors to recover a charter by which it appeared that the father had 
been enfeoffed of certain land in fee, and which he ought to have 
as the holder of the land. For the executors it was pleaded that 
the feoffment was upon condition (as shown by indenture, of which 
profert was made) that, whenever the feoffor or his heirs should 
pay the feoffee or his heirs or executors £40, it should be lawful 
for the feoffor or his heirs to re-enter upon the land, and the char- 
ter should be held as null. The feoffee in his will directed that the 
440 Cif paid) should be given to a prior. Judgment was therefore 
prayed whether the heir could have an action to recover the char- 
ter, which would lose its force if the £40 were paid to the executors. 
Judgment, however, was given that the charter should be delivered 
to the heir, because the executors could not deny that he was seised 
of the land as heir, and could not say that the money had been paid 
to them, or that they had an action to demand it. It would appear 
that, in the absence of any express direction to the contrary, the 
special plea on behalf of the executors would have been omitted 
from the roll, and that the declaration or count would have been 
followed by the simple entry that the executors could say nothing 
wherefore the charter should not be delivered. The counsel for 
the executors, however, prayed that the whole of his plea might be 
entered on the roll, as a protection to them against damages, in 
case the feoffor or his heirs should at any future time wish to pay 
the £40. To this the court consented, and the plea would conse- 
quently have been enrolled in its proper place. 

In many cases it is apparent that the court directed, ex officio, 
what should be entered on the roll. Thus, in an oyer and terminer 
in Trinity Term, 12 Edward III. (pp. 615-617), where the felling 
of trees was alleged, the defendant claimed estovers, and on that 
ground avowed the carrying away of the trees, as not being against 
the peace, and prayed judgment whether any tort could be assigned 
thereon. It is not quite clear what was the plaintiffs reply, but 
the court decided that the issue should be that the defendant had 
with force and arms felled and carried away the trees, absgue hoc 
that the defendant had estovers. The issue was accordingly so 
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entered on the roll, notwithstanding that this replication was not 
expressly pleaded. 

It may, perhaps, be thought that the clerk or registrar had a 
difficult task to perform in entering the pleadings correctly on the 
roll, and that occasionally he failed. Failure did occur sometimes, 
and the roll had to be amended by order of the court. Sometimes 
also apparently the clerk (who was a very important officer, often 
consulted by the judges with regard to points of practice) discov- 
ered his own mistake, and corrected it by substituting an entirely 
new record of the case for one erroneously entered. 

In the sixteenth year of Edward III.1 there are two records of 
one and the same case.? The first is incomplete; the second is 
in a different form, and complete. The clerk, however, omitted to 
vacate the first by placing in the margin the usual words “ vacat 
guia alibi.” The proceedings were on the judicial writ of Quid 
juris clamat, brought for the purpose of compelling tenants for life 
to attorn after a fine had been levied. The tenants, husband and 
wife, alleged that the wife’s estate was an estate tail in virtue of a 
previous fine, and not a mere estate for life, as purported in the fine 
on which the Quid juris clamat was brought. Then arose a ques- 
tion whether the tenants could be admitted to aver this in opposition 
to the particular fine on which suit was taken. The court held 
that they could, and that the fact must be tried by a jury, adding 
that the whole matter should be entered on the roll, and that 
inquiry should be had as to the whole. 

In making the first entry on the roll a mistake had occurred 
with regard to the process by which the tenants were required to 
appear, Distringas having been substituted for Venire facias. 
There is also an important difference between the first entry and 
the second as to the tenor of the earlier fine. In the first it is 
stated that the tenements had been granted and rendered to the 
wite and her previous husband and the heirs of their bodies, that 
they therefore claimed a fee tail in the person of the wife, and that 
they prayed judgment whether they ought to attorn in respect 
of such an estate. This was in accordance with the earlier part 
of the report; counsel for the tenants having distinctly used the 
words “ fee tail,” on the ground apparently that the wife was what 
would in later times have been called tenant in tail after possibility 
of issue extinct. In the second entry, however, the express claim 





1H. 16 E. 3, No. 3. 
2 Placita de Banco, Hil. 16 Edward III. R°. 64 and R°. 181. 
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of a fee tail is omitted, and the following words are substituted: 
“‘ So that if the same Robert and Margaret (the first husband and 
the wife) should die without heir of their bodies, the tenements 
should remain to the right heirs of Robert, and they say that 
Robert died without heirs issuing from his body and the body of 
Margaret, and they claim to have such an estate in the person of 
Margaret, and pray judgment whether they ought to attorn in 
respect of such an estate.” This also is in accordance with the 
later part of the report, counsel having changed the form of plead- 
ing after argument. 

We thus see how faithfully the clerks attempted to place the 
pleadings on the roll, and the difficulties with which they were 
beset. The second entry on the roll is, no doubt, a faithful repre- 
sentation of the matter which the court directed to be enrolled, as 
the first entry was of words which had, in the first instance, fallen 
from the mouth of counsel. The second entry shows the conclu- 
sion of the case, — the verdict for the demandants, to the effect that 
Margaret and her husband held only for life (as supposed by the 
fine on which proceedings were instituted), and judgment for the 
demandants to recover seisin. In the report these details are 
deferred to a later term. 

It sometimes happens that there are widely different reports of 
the same case, one, perhaps, giving the names of the parties, and 
another not; one omitting matter which another includes; and one 
even absolutely at variance with another in relation to what was 
said, done, or decided. The record of the case is then invaluable, 
as it is the only authoritative statement of the pleadings accepted, 
and of the judgment. Sometimes, however, it is necessary to look 
even beyond the actual record of the case as enrolled in the court 
in which the action was brought. In difficult cases petitions were 
frequently made by the parties to the king in his council in his 
parliament, at various stages before judgment was reached. It 
then becomes expedient to consult the rolls of parliament if the 
cause is to be followed out from beginning to end, and the working 
of the prevailing system of justice to be understood. 

The case of the Stauntons? affords an apt illustration. The names 
of the parties are omitted from one of the reports, but given in 
another. In one report, that in which the names are given, the 
conclusion is not reached. In the other, judgment is reached, and 





1 Y. B. M. 13 E. 3, No. 15. 
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even the fact that a writ of error was sued after judgment. The 
demandant was Geoffrey de Staunton, who brought a formedon in 
the descender against John de Staunton and Amy his wife, as 
appears in one of the reports and in the Placita de Banco’ Amy 
was admitted to defend, upon her husband’s default, and, having 
vouched one Thomas de Cranthorne, waived that voucher, and 
vouched her own husband, on the following ground. A fine had 
been levied, by which John de Staunton acknowledged the tene- 
ments in dispute to be the right of Thomas de Cranthorne (as 
those which he had of John’s gift) and by which Thomas rendered 
the same tenements to John and Amy and the heirs of John. 
Geoffrey, the demandant, tendered the averment that Thomas 
never had any estate in the tenements by John’s gift. On behalf 
of Amy, the admissibility of this averment was denied, but the 
averment was entered on the roll with a protestation on behalf of 
Amy, that, if the court should be of opinion that it was admissible, 
she was ready to answer over. 

This was a dignus vindice nodus, and Geoffrey presented a peti- 
tion to the king in his council in his parliament. In the report it 
is stated only that the demandant “ sued in parliament,” that being 
a sufficient indication to the lawyers of the period of the course 
actually pursued. In his petition, the text of which is to be found 
among the rolls of parliament,? Geoffrey represented that the 
protestation as to Amy’s readiness to answer over had been inserted 
by the clerks of the court by misprision, and prayed a decision as 
to whether the averment was admissible or not. It was agreed in 
the council in parliament that the averment was admissible, and 
that Amy could not be admitted to any further answer, as both 
parties had stood to judgment absolutely. Writs were accordingly 
sent to the justices of the Common Pleas, directing them to proceed 
without delay. The court, however, did not proceed, and another 
writ was sent to the same effect. Another series of arguments 
followed, in which Scrope and Willoughby, of the King’s Bench, 
lent their assistance, but disagreed. These arguments, of course, 
appear only in the report. In the meantime no judgment was 
given, and Geoffrey, the demandant, presented another petition to 
the council in parliament, praying that the justices of the Common 
Pleas might be commanded to give judgment forthwith, or else 
bring their rolls, record, and process into parliament, so that judg- 
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ment might be given one way or the other, without further delay. 
It was thereupon agreed by all in full parliament, and commanded 
by the prelates, earls, barons, and others of the parliament, “ that 
the clerk. of the parliament should go to the chief justice and other 
justices of the Common Bench, and require them to proceed to 
judgment without further adjournment or delay.” In case the 
justices were unable to agree, they were to come into parliament, 
and the chief justice was to bring into parliament the rolls and the 
record of the plea. 

Stonore, the chief justice, with the other justices, did bring the 
record into parliament. The chancellor, the treasurer, the justices 
of the King’s Bench, as well as those of the Common Bench, the 
barons of the Exchequer, and others of the king’s council were 
there present. The process and record were viewed and read, the 
point of law was decided as before, and direction was given that 
Geoffrey should recover his seisin against John and Amy. 

Geoffrey’s last petition and the whole of the proceedings follow- 
ing upon it are represented in the report by the few words follow- 
ing: “ And afterwards the matter was again sent into Parliament, 
and there judgment was commanded for the demandant for the 
reason above.” 

Judgment was then given, as appears both by the report and by 
the Common Pleas roll, in accordance with the direction of the coun- 
cil in Parliament. Even in the Common Pleas roll, however, there 
is not the full account of the transaction which is given in the rolls of 
Parliament, the judgment being prefaced only by these few words: 
“ And thereupon, after advice had as well of the prelates and mag- 
nates as of the justices and other of the council of the lord the king, 
there present in the full parliament last held.” 

It might have been supposed that the case was now at an end; 
but the demandant was almost as far as ever from obtaining seisin 
of the land. The judgment, though given by direction of Parlia- 
ment, was technically a judgment of the Court of Common Pleas. 
From that court a writ of error lay to the Court of King’s Bench, 
and a writ of error was accordingly sued. A full account of all the 
proceedings in error would be tedious, as (except in the fact that 
John and Amy now became plaintiffs in error, and that the assign- 
ments of error and pleadings thereupon took the place of the 
pleadings in the court below) precisely the same features present 





1 2 Rol. Parl., 123, as printed. 


{ 
} 
f 
\ 


mererg ere emeneremrec 


coumprereres 


=: et 








276 HARVARD LAW REVIEW. 


themselves again. There are again reports in two distinct forms 
differing from the record! in a manner similar to that in which the 
record of the court below differs from the reports. There are peti- 
tions and the counter-petitions to the king in his council, in his 
parliament, directions from parliament to the justices to proceed, 
further delays, and further directions. In the end, after five years 
of litigation, when delay had reached its utmost limit, and when a 
peremptory order to the justices to proceed followed a last petition 
from Geoffrey, John and Amy failed to appear, and Geoffrey at 
length obtained execution of the original judgment. 

This case, as well as innumerable others, will show how neces~ 
sary it is to travel beyond the Year Books in order to understand 
them, and how intricate is the study of the records if conducted on 
scientific principles. Since the passing of the Act which abolished 
most of the real actions, of the Act for the abolition of fines and 
recoveries, and of the Uniformity of Process Act, in the reign of 
William IV., the old learning has progressively fallen into decay. 
Much of it, indeed, had been forgotten still earlier. The number 
of persons who have any acquaintance with the old forms of action 
and the old modes of proceeding is every day becoming less; and 
there is a growing tendency to look upon the public records of 
England as mere curiosities, or as a hunting-ground for the anti- 
quary and genealogist in search of isolated facts. In like manner 
it is not uncommonly supposed that the cases in the Year Books 
can but rarely be of practical utility forthe purposes of the law- 
yer, and that beyond the range of that practical utility they are 
useless. 

In this paper the rolls only of parliament, of the King’s Bench, 
and of the Common Bench have been mentioned, and only the 
relations of a portion of their contents. The subject of the relation 
of the various classes of public records to each other, it need 
hardly be said, is far too wide for discussion in a limited space, 
as indeed is the relation even of the records of the courts in 
general to the Year Books in every detail. Enough, however, 
it may be hoped, has now been said to show how very neces- 
sary is a knowledge, not merely of the contents of a particu- 
lar class of records, but of the bearings of the different classes 
of records on each other, for a thorough comprehension of the 
reports. 





1 Placita coram Rege, Hilary, 15 Edward IIT. R°. 41. 
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There is yet another aspect of the reports in the Year Books 
which has to be regarded. From the undoubted fact that the 
Year Books are not very intelligible without a proper use of the 
records relating to them, it is not to be inferred that the records 
will suffice for all purposes for which the Year Books could be 
used. In the first place, a record can never serve the purpose of a 
report, because, as already explained, each is drawn up with a 
different object. In the second place, the reports may be so 
treated as to render them the best guides in a search after the 
most valuable records. No one who knows, for instance, the bulk 
and the contents of the Placita de Banco would think of publish- 
ing the whole zz extenso. On the other hand, however, no one’ 
who has not a knowledge of the reports and of their value, not 
only legal, but historical, could be trusted to make a selection from 
the rolls. 

There are in the reports innumerable matters of interest, legal, 
historical, constitutional, and social, which have no counterpart in 
the rolls. In the rolls are the dry bones of the bare facts. In the 
reports are living men, dealing with the facts in their own lan- 
guage, in the spirit of their own age, in tones which reveal what 
manner of men they were. Thus, the last thing, perhaps, which 
might be expected to occur in a report rather than a record, is 
information relating to horticulture. Yet, in an action of waste,} 
where waste was alleged, zuter alia, in respect of a whitethorn- 
tree, there occurs a curious illustration of the practice of grafting. 
Counsel for the defendant said this ought not to be adjudged 
waste, because whitethorn is underwood which cannot be the 
subject of waste in a garden. On the other side, it was replied 
that whitethorn is a tree upon which a graft may be made, and 
this was not denied. 

We accordingly learn that the practice of grafting on the white- 
thorn was well known in the fourteenth century in England, and 
that fruit was already cultivated with some skill. 

Judges and counsel must in those days have been good linguists. 
They were always ready to seize upon the least slip in the grammar 
of any Latin writ or other instrument in Latin. Their usual lan- 
guage in court was at this period French, and it is real living 
French, very superior to the law French of a subsequent period, 
when the language of the courts was English, and the language of 
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the reports became a jargon. We see from their arguments exactly 
how French was spoken in every-day life. Some other dead lan- 
guages have something analogous in the dramatic writings which 
have survived; but even a drama does not reproduce the living 
speech so exactly as a report of words actually spoken, and written 
down, more or less correctly, at the time, or immediately after- 
wards, by persons who had actually heard them. The earlier 
Year Books consequently afford materials for the study, not merely 
of the written, but also of the spoken language. 

As might have been expected, where men of high education 
were speaking, it usually appears that the rules of courtesy were 
observed among them. They lived, however, in a comparatively 
rude age, and in the midst of rough surroundings. Thus we find 
sometimes a directness of expression which would hardly occur in 
modern times. In one case,! the justices say in so many words 
that a previous decision had been obtained by favor. In another 
case,” one of the judges is openly blamed by his fellows for too 
hastily deciding that a writ was good, though they admitted that 
the decision was correct. The same case illustrates the grammat- 
ical training which the lawyers received in the days of the school- 
men, and their readiness to dispute as to the meaning of a word. 
An action of waste was brought by the Earl of Hereford against 
Alice, who held in dower by endowment of the previous earl. At 
the end of the writ of waste occurred the words “ad exhereda- 
tionem praedicti comitis,’ the intention being to describe the 
living and plaintiff earl. Counsel for the defence argued that as 
both earls had been mentioned in the writ, the word praedicti did 
not determine with certainty to which of the two reference was 
made. Counsel for the plaintiff said the word must be understood 
to refer to the living earl, though it might be otherwise if one 
earl brought a writ against another earl. One of the judges then 
said: “If the words of the writ were ‘ad exheredationem ipsius 
comitis, ipsius being a demonstrative pronoun, then the word 
would refer to the earl who is living, but praedicti refers to either 
indifferently.” In the end, however, the writ was held good in 
spite of the quibble. 

Judicial jokes are somewhat rare, and, when they occur, are apt 
to be of the grim and severe type. In Michaelmas Term in the 
eleventh year of Edward III. (p. 295), one of the judges introduced 
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a little story more or less relevant to the matter in hand. A man, 
he said, once brought an assise before the justices at York, and 
the tenant pleaded that the plaintiff had been outlawed for felony. 
He had, in fact, been outlawed and subsequently pardoned, but had 
forgotten to bring his charter of pardon from the inn. He was 
arraigned instantly. As, however, the chancery was at York 
(with its records), he vouched the record of his charter of pardon 
in the chancery. “ And,” said the judge, “if the chancery had 
not been at York, he would have gone on his pilgrimage to 
Knaresmire.” The point of the remark lies in the fact that 
Knaresmire was the place of execution. 

Not the least valuable matter in the reports, as distinguished 
from the records, however, is that which shows how many proposi- 
tions were accepted, without dispute, as settled law. For modern 
purposes there is quite as much to be gleaned from such passages 
as from the substantive decisions.for which the Year Books are 
more often searched. Thus, in Trinity Term, 13 Edward III.} 
a question arose as to the sufficiency of a jury, it being alleged 
that when a peer of the realm was a party, it was his privilege that 
there should be a special jury, consisting partly of knights. The 
point was contested, but the privilege was affirmed by the judges. 
In this particular case, however, it was a bishop on whose behalf 
the privilege was claimed as being a peer of the realm. No one 
suggested that a bishop was not a peer of the realm. It was 
clearly admitted, as an indisputable fact, by counsel on both sides, 
and by the judges, that he was. So also in Easter Term in the 
same year,” it was stated by counsel that the Abbot of Ramsey 
held by barony, and was a peer of the realm. He did not obtain 
his object, which was to prevent the opposite party, who was 
plaintiff, having a delay or postponement known as a “day of 
grace.” His case, however, was like those of other peers, men- 
tioned in the books, who did not succeed on this point, and no one 
argued that the abbot was not a peer of the realm. . 

In later times it has been the opinion commonly received that a 
spiritual lord, as such, is not a peer of the realm; and the two 
cases last mentioned are consequently of very great interest and 
importance, though showing no express decision on the point. So, 
also, other subjects from time to time force themselves upon the 
attention of a student of the Year Books, and indicate how much. 
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remains to be written with regard to the English constitution. It 
is not going beyond the bounds of truth to say that, setting aside 
battles and statecraft, the greater part of the history of England, 
as well as of its law, during many centuries in the life of the nation 
may be found in the Year Books and the corresponding records, 
which are their complement. 


L. Owen Pike. 
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AN ASSIGNMENT IN INSOLVENCY, AND ITS 
EFFECT UPON PROPERTY AND PERSONS 
OUT OF THE STATE. 


UESTIONS of private international law, always interesting 
and always difficult, gain added interest and increased 
difficulty when they arise between States like the United States 
of America, which, though sovereign and independent, are bound 
together into a nation under a National Constitution.! 

Each citizen in each of the States owes allegiance to the Nation, 
and has certain rights which may be called his National rights. 
These National rights cannot rightfully be taken away or infringed 
upon even by the State of which he is a member. Each citizen, 
again, owes allegiance to his own State, and has certain rights 
which may be called his State rights. These rights, also, cannot 
rightfully be violated or diminished even by the National Govern- 
ment of the United States. It is the duty of the United States to 
protect its citizen in his National rights, even as against his 
own State; and it is the duty of the State to protect its citizen 
in his State rights, even as against the United States.? 

In administering the laws of the several States relating to insol- 
vency and insolvent debtors, a number of important questions of 
constitutional law and private international law have arisen, which 
in their larger aspect involve a consideration of the State rights 
as compared with the National rights of the citizens of the sev- 
eral States. 

It is provided by the United States Constitution, Art. IV., sec. 2, 
that the citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States. And by the Four- 
teenth Amendment it is further provided that “No State shall 
make or enforce any law which shall abridge the privileges or im- 
munities of citizens of the United States, nor deny to any person 
within its jurisdiction the equal protection of the laws.” 

In Ex parte Virginia,’ it is said of this provision: “ It opens the 





1 See Rorer on Interstate Law, 2d ed., chap. iii. pp. 11-13. 
2 See United States v. Cruikshank, 92.U. S. 542 (1875). 
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courts of the country to every one on the same terms for the 
security of his person and property; .. . it allows no impediments 
to the acquisition of property . . . to which all are not subjected.” 

In Hayes v. Missouri? it is said: “ Class legislation, discriminat- 
ing against some and favoring others, is prohibited.” 

In McPherson v. Blacker? it is held that these constitutional 
provisions were designed to prevent any person or class of persons 
from being singled out as a special subject for discriminating or 
hostile legislation. 

In considering the subject of the present article, an assign- 
ment in insolvency and its effect upon persons and property out of 
the State, we shall have occasion to note and comment upon several 
kinds of favoritism or discrimination practised by some of the 
courts, by reason of the residence or non-residence of the particu- 
lar creditors seeking to acquire property by means of attachment. 

The effect of an assignment in insolvency on assets abroad was 
to some extent considered ina very able article by Samuel Williston, 
Esq., in the HARVARD LAW REVIEW, vol. v. pp. 211-221, and it 
was there pointed out that according to the law in England all 
the personal property of the bankrupt debtor, wherever situated, 
passes to the assignee in bankruptcy, whether appointed in 
England or elsewhere; that such property passes subject to any 
lien or attachments which may exist at the time the transfer takes 
effect; that itis held to be inequitable and unlawful for an English 
creditor to go abroad after the bankruptcy and attach and acquire 
property of the bankrupt which would otherwise come to the 
assignee for distribution; that it is further held in England to 
be unlawful for a creditor to keep what he has unlawfully acquired, 
so that the assignee of a bankrupt may either take measures by 
injunction to prevent an English creditor from proceeding with 
an attachment made abroad after the bankruptcy, or he may (if 
it is too late for an injunction), by an action for money had and 
received, compel the creditor to hand over the proceeds of the 
attachment. The above rules were all established in England at 
an early day, most of them prior to 1800, and have been adhered 
to with consistency to the present time? 

The principle or rule which is made the basis of the English 
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doctrine is that personal property follows the person of its owner, 
and is governed, as to its transfer, by the law of his domicile. 

In the United States the courts from the outset usually refused 
to follow this doctrine, and it was early held that personal prop- 
erty of an English bankrupt in the United States might be held 
by attachment to satisfy the claims of American creditors. The 
chief reason for departing from the English doctrine seems to 
have been the hardship there was in compelling American creditors 
to go to England to share in the winding up of their debtors’ affairs. 
The means of transportation between England and the United 
States were poor; the relations between the two countries had 
not been friendly; and so the courts very naturally refused to 
recognize the fiction that personal property has no locus, and 
decided that the laws of England had no extra-territorial force and 
should not as a matter of comity be given effect to the detriment 
of American creditors, who, presumably, had given credit to the 
bankrupt on the strength of his personal property located in the 
United States.! 

The doctrine thus established in the United States in regard to 
the property of English bankrupts was very naturally adopted when 
similar questions arose in regard to the property of an insolvent 
debtor domiciled in a different State, and it soon became well-estab- 
lished law that for purposes of attachment, personal property has a 
locus, and that assignments in insolvency under State laws have no 
extra-territorial effect, at least as against attachments made by citi- 
zens of the State where the property is located. If the attachment 
is made by a creditor from the State where the debtor is domiciled, 
and the insolvency proceedings are had, a distinction is made by 
some courts, and such a creditor is denied the rights which are 
accorded the citizens of the State where the property is situated. 

If the attachment is made by a creditor from some State other 
than that where the insolvency proceedings are had, and other than 
that where the property is located, a still further distinction is 
made by some courts, and such a creditor also is denied the rights 
accorded to citizens of the State where the property is located. 

I shall attempt now to trace briefly the rise of these distinctions, 





1 Burk e¢ a/. v. M’Clain, 1 Harris & McHenry (Md.), 236 (1766) ; Jones e¢ a/. v. 
Blanchard ¢e¢ a/., cited in 1 Mills Const. Ct. Rep. (S. C.), 284 (1785) ; Taylor v. Geary, 
Kirby (Conn.), 313 (1787) ; Wallace v. Patterson, 2 Harris & McHenry(Md.), 463 (1790) ; 
M’Neil v. Colquhoun, 2 Hayward (N. C.), 24 (1797); Harrison wv. Sterry, 5 Cranch 
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and to show how they stand at the present time in view of the ex- 
isting constitutional provisions above alluded to. 

Maryland, — In the case already cited of Burk v, M’Clain, decided 
in Maryland in 1766, the attaching creditor was an Englishman. 
The distinction was taken that, being an Englishman, he could con- 
veniently enough prove his claim at home under the English 
bauxruptcy proceedings, and it was held that there was no occa- 
sion to depart from the English doctrine. The court took pains to 
state, however, that if the creditor had been a resident of Maryland 
the rule would have been otherwise. 

Connecticut. — In the case of Taylor v. Geary,! the court made no 
distinction between domestic and foreign creditors, and held that 
English as well as American creditors were entitled to attach 
property in Connecticut, in spite of the English bankruptcy. 

This doctrine of equality thus early announced in Connecticut 
was affirmed and extended in the same State in the year 1876 in 
the leading case of Paine v. Lester.2. The attaching creditor was 
a citizen of Rhode Island, the defendant a citizen of Pennsyl- 
vania, and the trustee or garnishee a resident of Connecticut. 
The attachment was held superior to a prior statutory assign- 
ment in insolvency in Pennsylvania. The grounds of the decision 
are that the laws of a State or country have no legal effect beyond 
the limits of its territory, but are given effect wholly as a matter of 
comity. This comity will usually be extended if there is no inter- 
est of citizens of the State of Connecticut, or of a sister State, who 
are seeking to avail themselves of the protection of the laws of 
Connecticut, which will be injuriously affected by the exercise of 
such comity. The court use the following language: “ The citi- 
zens of all our sister States have, by the Constitution of the United 
States, the same privileges with our own citizens; and any one of 
them who has availed himself of the legal remedies furnished by 
our laws to secure payment of a debt due him, has the same claim 
to the assistance of our courts that one of our own citizens would 
have.” 

Pennsylvania. — In Pennsylvania, in the case of Milne 7, Moreton,® 
it was held that an English bankruptcy assignment had no effect 
in Pennsylvania against a subsequent attachment by an American 
creditor. The attachment was by a citizen of New York. The 
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opinion of the court seems to be that all American creditors, 
whether resident of Pennsylvania or of other States, stand on an 
equal footing. English creditors, as it is briefly intimated, would 
be held bound by the English assignment. The following remark 
by Chief Justice Tilghman, on page 361, as to the locus of personal 
property, is worth quoting: “In one sense personal property has 
locality ; that is to say, if tangible, it has a place in which it is situ- 
ated, and if invisible (consisting of debts) it may be said to be in 
the place where the debtor resides.” 

The distinction suggested in this case, that an English creditor 
might be held bound by an English bankruptcy assignment, was 
adopted and made law in the case of Mulliken v. Aughinbaugh,! 
which was the case of an attachment in Pennsylvania by a Mary- 
land creditor of personal property which had belonged to his insol- 
vent debtor, who was also a resident of Maryland. The court say: 
“But the case at bar is free of difficulty on this or any other head, 
the attaching creditor being personally bound by the laws of Mary- 
land, and consequently disabled from gaining an advantage incon- 
sistent with those laws by any proceedings here.” 

The case of Bagby v. Atlantic, Miss. & Ohio R. R. Co. is to the 
same effect. 

The Pennsylvania court, it is said, will protect citizens of Penn- 
sylvania who are not bound by the laws of the place of assignment, 
but will not aid citizens of that State to act in violation of the law 
which is binding on them. The constitutional question is noticed 
briefly, and the case is held not to be affected by the provision that 
“the citizens of each State shall be entitled to all privileges and 
immunities of citizens of the several States.” ® 

In the case of Long v. Gridwood,* the Pennsylvania court 
reaffirm the same doctrine, and extend it to the case of all non- 
resident attaching creditors, whether residents of the place of as- 
signment or elsewhere. “ It matters not” (the court say) ‘“ whether 
the attaching creditor is a resident of the State in which the as- 
signment is made, or of another State foreign to this jurisdiction. 
If he is a citizen of a foreign State, ‘he can receive no aid here in an 
effort to obtain a preference in disregard of the assignment. .. . 
This rule rests on comity between the States, and the only excep- 





1 1 Pa. 117 (1829). 

2 86 Pa. St. 291 (1878). 

8 See Bacon v. Horne, 123 Pa. St. 452 (1888), to same effect. 
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tion to it is in favor of our own citizens.” Citizens of the United 
States outside of Pennsylvania, as it would seem, stand a poor 
chance in the courts of Pennsylvania in the acquisition of property 
by attachment in competition with citizens of that State. The 
courts of Pennsylvania are apparently not open to all citizens of the 
United States on the same terms, and a class of persons, to wit, 
citizens of Pennsylvania, are singled out as a special subject for 
favorable discrimination. We shall speak of this again further on. 

Massachusetts. —In Massachusetts similar results have been 
reached both in the case of insolvency assignments? and also in 
the case of what are called common law or voluntary assignments ; 
and it is virtually held that a non-resident creditor carries the law 
of his own State with him and is bound by it wherever he goes; 
and such a creditor is thereby placed ona different footing from 
the citizens of the State in which he sues.2, The latest Massachu- 
setts case on this point is that of Frank v. Bobbitt. The court here 
deliberately announce that citizens of other States will not be granted 
equal rights with citizens of Massachusetts in the matter of acquiring 
property by means of attachment. The case was that of a common 
law assignment with preferences made in North Carolina by a 
debtor resident there to assignees resident there but not assented 
to by creditors in such a way as to make it good in Massachusetts, 
according to the Massachusetts law. A suit was brought in 
Massachusetts, and an attachment was made by a citizen and resi- 
dent of Maryland. edd, that the assignment, although not valid 
as against citizens of Massachusetts, should be held valid as against 
a citizen of Maryland. The attention of the court was not espe- 
cially called to the constitutional questions involved, no notice was 
taken of such questions in the opinion, and the case is not indexed 
as deciding any constitutional point. The converse of this rule — 
viz., The superior rights of attaching creditors who are citizens of 
Massachusetts — has been repeatedly recognized and enforced.* 

In Cunningham v. Butler ® it is stated, in substance, that a State 
may properly protect its own citizens from the effect of a foreign 
assignment, but should not protect creditors who are citizens of 





1 See Blake v. Williams, 6 Pick. 286 (1828). 

2 See Burlock v. Taylor, 16 Pick. 335 (1835); Whipple v. Thayer, 16 Pick. 25 (1834). 

8 155 Mass. 112 (1891). 

* See Taylor v. Columbian Insurance Co., 14 Allen, 354 (1867) ; Faulkner v. Hyman, 
142 Mass. 53 (1886). 

5 142 Mass. 47 (1886). 














AN ASSIGNMENT IN INSOLVENCY. 287 


the State where the assignment is made, nor creditors who are 
citizens of other States. 

The following summary of some of the results reached in Mas- 
sachusetts may prove of interest : — 

1. It is unlawful for a creditor who is a citizen of Massachu- 
setts to go out of the State shortly prior to the failure of his 
debtor, and by attachment secure a lien or claim on property 
which would otherwise come to the assignee, and such a creditor 
will be enjoined.1 

2. It is lawful under the United States Constitution for the 
Massachusetts court to enjoin such a creditor.? 

3. It is lawful for such a creditor to sell his claim with the in- 
choate lien gained by such an unlawful attachment, and keep the 
proceeds of the sale to his own use.® 

4. It is lawful for such a creditor, if by means of such an unlaw- 
ful attachment out of the State, followed by judgment and execution, 
he has secured payment of his debt in full, to keep the money so 
collected for his own use.* 

N. B. — In England, where it is unlawful for a creditor to attach 
property abroad, it is unlawful for him to keep the proceeds of the 
attachment.® 

5. It is lawful for a Massachusetts creditor who has collected 
part of his debt by means of an unlawful attachment out of the 
State to prove the balance of his debt and take a dividend 
thereon.® 

6. If a Massachusetts creditor who has made an unlawful attach- 
ment abroad is in danger of being enjoined, he may protect himself 
either by selling his claim or by procuring some non-resident cred- 
itor to make a second attachment.’ 

7. It is lawful for a Massachusetts creditor to attach real estate 
abroad shortly prior to the failure, even though the insolvency 
statute in terms embraces such real estate and gives the assignee 
the right to compel the debtor to execute a deed confirming his 
title to the same.® 





1 See Dehon v. Foster, 4 Allen, 545 (1862). 

2 See Cole v. Cunningham, 133 U. S. 107 (1889). 

8 See Proctor v. National Bank of Republic, 152 Mass. 223 (1893). 

* See Lawrence v. Batcheller, 131 Mass. 504 (1881). 

5 See Hunter wv. Potts, 4 T. R. 182 (1791). 

6 See Batcheller v. National Bank of Republic, 157 Mass. 33 (1892). 

7 See Chipman v. Manufacturers National Bank, 156 Mass. 147 (1892). 
8 Ibid. 
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N. B. —In England the courts have lately held that real estate in 
the colonies passes under English bankruptcy assignments.! 

8. It is lawful, as it would seem, for a Massachusetts insolvent 
debtor to convey by way of preference real estate situated in another 
State. ) 

Maine. —In Maine, the Massachusetts doctrines largely prevail.® 

In South Boston Iron Co. v. Boston Locomotive Works,’ we find 
the following dictum : — 


“Citizens of other States are entitled to bring suit in our courts. Const. 
U. S., Art. IV. Sec. 2. Being so entitled, they have all the rights of our 
own citizens in securing their claims by attachment or by arrest of the party 
indebted. . . . These provisions are the positive law of this State, and 
courts have no power to dispense with them by the rules of comity... . 
There cannot be two modes of procedure, one for the citizen, and a different 
one for the stranger within our gates.” 


After this dictum it was fair to suppose that the Maine court was 
quite certain to adopt what we may call the Connecticut rule of the 
equal rights of citizens of the United States; but the weight of au- 
thority in favor of discrimination was supposed to be too strong, 
and in the case of Chaffee v. Fourth National Bank® we find the 
following announced as the true doctrine: — 


“ Comity between States is not thus to be extended to the prejudice of 
our own citizens. . . . We think it clearly implies that while a foreign 
assignment will not be permitted to defeat the attachment of a domestic 
creditor, it will have that effect upon foreign creditors. . . . It is the sup- 
posed duty of every government to protect its own citizens, — a duty which 
it does not owe to foreigners. . . . There is certainly force in the objection 
that such a discrimination is in conflict with that provision of the Federal 
Constitution which declares that the citizens of each State shall be 
entitled to all privileges and immunities of citizens of the several States. 
‘But there are many cases in which such a discrimination has been sus- 
tained, and we are aware of none in which this objection has prevailed.” 





1 See Callender v. Colonial Sec’y of Lagos and Davies (1891), App. Cas. 460; see 
also Eddy v. Winchester, 60 N. H. 63 (1880), where the New Hampshire court assumes 
that the doctrine of Dehon v. Foster applies to real as well as personal property. 

2 See Chipman v. Peabody, 34 N. E. 563 (Mass. 1893); see also Schindelholz v. 
Cullum, 55 Fed. Rep. 885 (1893). 

8 See Felch v. Bugbee, 48 Me. 9, 18 (1859) ; Owen v. Roberts, 81 Me. 439 (1889). 

4 st Me. 585 (1862). 

5 71 Me. 514, 524 (1880). 
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New Hampshire.—In New Hampshire the early doctrine was 
similar to that adopted in Pennsylvania, Maine, and Massachu- 
setts. In Kidder v. Tufts,? the court say: — 


“For the purpose of making an attachment upon property of the 
defendant here, the plaintiffs may properly be considered subjects of our 
State government so long as they submit to our jurisdiction and claim 
the protection of our laws, and we do no more in allowing them the 
advantages of their superior diligence than to admit them to the full 
enjoyment of that privilege so clearly expressed in the Constitution of 
the United States ‘that the citizens of each State shall be entitled to all 
the privileges and immunities of citizens in the several States.’ ” 


In the very late case of Sturtevant v. Armsby Co.,’ the New 
Hampshire court fully adopted the Connecticut rule. In this case 
the debtor resided in Massachusetts and went into insolvency in 
Massachusetts. He had property in New Hampshire which was 
attached after the insolvency by a creditor who was a resident of 
Illinois. The assignee from Massachusetts sued in equity to 
enjoin the attachment. e/d, that under the Fourteenth Amend- 
ment to the United States Constitution the resident of Illinois was 
entitled to protection under the laws of New Hampshire the same 
as citizens of New Hampshire. It is not certain, the court say, 
“ that the same result would not have been reached if the attaching 
creditors were residents of the State where the assignment was 
made. The defendants are not foreigners. They are citizens of 
Illinois, and as such when in this jurisdiction are entitled, under the 
Fourteenth Amendment of the Federal Constitution, to the equal 
protection of our laws. . . . They are now in this jurisdiction. They 
are here lawfully in court as suitors, and in that character entitled 
to all the rights the law gives to our own citizens.” 

New York. —In New York this query of the New Hampshire 
court as to the rights of creditors who are citizens of the place of 
assignment has been answered, as we shall see, in the affirmative; 
and it has been decided and affirmed that in New York, at least, 
the equal rights of citizens of the United States are recognized and 
protected, regardless of from what State they come. At the outset 
the New York court in the case of Holmes v. Remsen‘ endeav- 





1 See Saunders v. Williams, 5 N. H. 213 (1830); see Sanderson v. Bradford, 10 
N. H. 260 (1839). See Hoag v. Hunt, 21 N. H. 106 (1850). In this case the constitu- 
tional question was raised by counsel, but without effect. 

2 48 N. H. 121, 125 (1868). : 

$ 23 Atl. Rep. 368 (1891).. # 4 John. Ch. 460 (1820). 
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ored to adopt and maintain the English doctrine that personal 
property follows the person of the owner, and is transferred 
everywhere by a bankruptcy assignment made at the place of his 
domicile. 

But the weight of authority in America against this doctrine was 
too strong, and the New York court soon fell into line with the 
courts of the other States in holding that an insolvency assignment 
has no extra-territorial effect as against attaching creditors.! 

In the case of Johnson v. Hunt,? Judge Cowen, after noticing 
certain cases which hold that an insolvent assignment is to be held 
good as against citizens of the State where it is made, says: 
“ Keeping our eye steadily upon the true principle, I apprehend 
we shall find that in whatever way the party honestly acquires 
title to the bankrupt’s property situated in a foreign state, his citi- 
zenship has nothing to do with the question.” 

Hibernia Bank v. Mechanics, etc., Bank® was the case of an 
attachment in New York by a Louisiana creditor of assets which 
were claimed by a Louisiana syndic or assignee in insolvency. 
It was held that the court would accord the same rights to citizens 
of the State where the insolvency proceedings are had as it would 
to citizens of its own and of other States. 

See also same case on appeal, Hibernia National Bank v. La- 
combe,‘ where the court say: “ The plaintiff, as we have seen, 
although a foreign creditor, is rightfully in our courts pursuing a 
remedy given by our statutes. It may enforce that remedy to the 
same extent and in the same manner and with the same priority as a 
citizen. Any other construction would make the permission of the 
statute a form without benefit; a formality and not matter of sub- 
stance; a mere delusion. Once properly in court and accepted as 
a suitor, neither the law nor court administering the law will admit 
any distinction between the citizen of its own State and that of 
another. Before the law and in its tribunals there can be no prefer- 
ence of one over the other.” 

In a case entitled In re Waite,® the new doctrine is well and 
briefly stated to be that on grounds of comity the titles of foreign 
statutory assignees are recognized and enforced in New York; but 





1 See Abraham v. Plestoro, 3 Wend. 538 (1829); Hoyt v. Thompson’s Executor, 19 
N. Y. 207 (1839); Guillander v. Howell, 35 N. Y. 657 (1866) ;. Kelly v. Crapo, 45 N. Y. 
87 (1871). 

2 23 Wend. 86 (1840). £84 .N. Y. 367 (1881). 

8 21 Hun, 166 (1880). 5 o9 N. Y. 433 (1885). 
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this is done only when it can be done without injustice to New 
York citizens, and without prejudice to the rights of creditors pur- 
suing their remedies in New York by attachments made under 
New York statutes. 

The New York courts have made their doctrines consistent 
and harmonious by holding in the case of Warner v. Jaffray! that 
under the United States Constitution a citizen of New York who is 
also a citizen of the United States cannot be enjoined in New 
York from acquiring property by judicial proceedings in another 
State by methods which are regular and lawful in the State where 
the same are had. 

It is interesting to contrast the results arrived at in New York, 
Connecticut, and New Hampshire with those reached in Maine, 
Massachusetts, and Pennsylvania. 

In Lemon wv. The People,? Denio, J., says: — 


“The Constitution declares that the citizens of each State shall be 
entitled to all privileges and immunities of citizens in the several States 
(Art. IV. Sec. 2). No provision in that instrument has so strongly 
tended to constitute the citizens of the United States one people as this. 
Its influence in that direction cannot be fully estimated without a con- 
sideration of what would have been the condition of the people if it or 
some similar provision had not been inserted. Prior to the adoption of 
the Articles of Confederation the British colonies on this continent had 
no political connection, except that they were severally dependencies of 
the British Crown. . . . When, in consequence of the Revolution, they 
severally became independent and sovereign States, the citizens of each 
State would have been under all the disabilities of alienage in every 
other, but for a provision in the compacts into which they entered, 
whereby that consequence was avoided. . . . The Constitution organized 
a still more intimate Union, constituting the States, for all external 
purposes and for certain enumerated domestic objects, a single nation ; 
but still the principle of state sovereignty was retained as to all subjects 
except such as were embraced in the delegations of power to the General 
Government or prohibited to the States. ... The provision conferring 
rights of citizenship upon the citizens of every State in every other State 
was inserted substantially as it stood in the Articles of Confederation. 
The language is that they shall have the privileges and immunities of 
citizens in the several States. In my opinion, the meaning is that in a 
given State every citizen of every other State shall have the same pri- 
vileges and immunities — that is, the same rights — which the citizens of 





1 96 N. Y. 248 (1884). 2 20 N. Y. 562 (1860). 
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that State possess. . . . They can hold property by the same titles by 
which every other citizen may hold it, and by no other. . . . The position 
that a citizen carries with him into every State into which he may go the 
legal institutions of the one in which he was born, cannot be supported. 
A very little reflection will show the fallacy of the idea.” 


Lllinois. — In Illinois the case of Rhawn v. Pearce,! decided in 
1884, gave promise that the Illinois court was about to come into 
line with Connecticut, New Hampshire, and New York, and adopt 
a broad and consistent constitutional doctrine. 

The language of the New York Court in Hibernia National Bank 
v. Lacombe was cited with approval, and it was held that a statutory 
insolvent assignment in Pennsylvania was inoperative in Illinois 
against a subsequent attachment by a citizen of Pennsylvania. 
But this hope was destined to disappointment, at least so far as 
voluntary or common law assignments are concerned; and in three 
recent cases, May v. First National Bank,? Woodward v. Brooks,?® 
and Juillard v. May,‘ it was held, consistently with what has since 
been held in Massachusetts in Frank v. Bobbitt, swpra, that a non- 
resident creditor has not the same rights as an Illinois creditor; and 
the doctrine by which a foreign common law assignment is inoper- 
ative, in Illinois, as against Illinois creditors, does not apply so far 
as creditors from other States are concerned. The constitutional 
objections, as is usual, are ignored rather than considered and met. 
The reason for this inconsistency as to common law assignments 
seems to have been this: It had become settled in Illinois, con- 
trary to the weight of authority elsewhere, that foreign.common law 
assignments should have no effect in Illinois as against Illinois 
creditors, who were to be paid in full before any assets should be 
allowed to go out of the State to an assignee for the benefit of 
creditors not citizens of Illinois. See Heyer v. Alexander; ® 
Henderson v. Schaas.6 But when it came to going so far from the 
doctrines established elsewhere upon the effect of common law 
assignments as to hold that they should be inoperative in Illinois 
as regards citizens of other States, the courts were reluctant to take 
the step, and so made a distinction between common law insolvency 
assignments and statutory insolvency assignments, and as regards 
common law assignments refused to apply the doctrine of equal 





1 rre Ill. 350. # 130 Ill. 87 (1889). 
2 122 Ill. 551 (1887). § 108 Ill. 385 (1884). 
8 128 Ill. 222 (1889). 6 35 Ill. App. 156 (1889). / 
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rights under the Constitution. See Walton v. Detroit, etc., 
Mills. 

Minnesota. — The courts in Minnesota seem disposed to follow 
the Connecticut, New York, and New Hampshire doctrine. 

In Jenks v. Luddin,? the court say: “We think we may lay it 
down as now reasonably well settled that when once in court and 
accepted as a suitor, neither the law nor the court administering it 
will make any distinction between citizens of their own State and 
those of another, but that a citizen of one State, rightfully in 
court, pursuing a remedy given by the laws of another State, may 
enforce that remedy to the same extent and in the same manner 
and with the same priority of lien as a citizen of the forum.” 

Louistana. — It seems to be settled in Louisiana that the courts 
of that State will do more for citizens of Louisiana than they will 
for citizens of other States, especially where the non-residents are 
citizens of the State where the assignment has been made.® 

South Carolina. —In South Carolina the doctrine of equal rights 
has been approved, and seems likely to prevail. See Ex parte 
Dickinson,* which was the case of a voluntary or common law 
assignment in New York, with preferences. This assignment was 
held invalid in South Carolina, as being in violation of a South 
Carolina statute. The attaching creditors were citizens, some of 
New York, and some of Connecticut. It was held that they had 
the same rights as citizens of South Carolina. The language of 
the court in Hibernia National Bank v. Lacombe® is cited and 
approved. 

fowa.—In Moore v. Church,® a voluntary assignment in New 
York with preferences was held invalid as against a subsequent 
attachment of real estate in Iowa, even though the attaching cred- 
itor was a citizen of New York. The doctrine that a citizen of a 
State is bound by its laws even when out of the State, and hence is 
to be treated differently from citizens of the place which he happens 
to be visiting, is not adopted. 

Wisconsin, — The courts in Wisconsin seem disposed to adopt 
the doctrine of discrimination, or, as it may be called, of unequal 





1 37 Ill. App. 264 (1889). 

2 34 Minn. 482, 486 (1886). 

8 See Olivier v. Townes, 2 Martin N. S. 93 (1824); The United States v. Bank of 
the United States, 8 Robinson, 414 (1844); Richardson v. Leavitt, 1 La. An. 430 
(1846). 

4 29 So. Car. 453 (1886). 6 70 Ia. 208 (1886). 

5 84 N. Y. 367. 
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rights. In the very late case of Gilman v. Ketcham,}! it was held 
that the title of a receiver appointed in New York was superior to 
a subsequent attachment of personal property in Wisconsin, the 
attachment being made by a New York creditor. It was assumed 
that the rule would have been otherwise in case the attachment 
had been by a Wisconsin creditor. The Pennsylvania and Illinois 
cases were chiefly relied on. The constitutional question was not 
discussed. 

Missouri. — In Einer v. Beste,” the citizenship doctrine was con- 
sidered, and the rule that citizens of the State where a statutory 
assignment is made are bound by it even when abroad, was 
adopted. Citizens of all other States were considered to have equal 
rights with citizens of Missouri. The constitutional point was 
raised in argument, but was not discussed in the opinion of the 
court. The same discrimination was made in the case of a 
common law assignment.? If a common law assignment is good 
according to the law of the State where it is made, and is also 
good according to Missouri law, it will take full effect in Mis- 
souri.* 

New Jersey. — Special favoritism is shown by New Jersey courts 
towards citizens of New Jersey. If a foreign common law assign- 
ment is good according to the law of the State where made, it is 
good in New Jersey as against citizens of the State where it is 
made, and also as against citizens of all other States except New 
Jersey. It is said that a New Jersey court will not send citizens 
of New Jersey out of the State to collect their debts if there are 
assets in the State.5 The New Jersey cases have had considerable 
influence in other States, and, as we shall show further on, have 
had some effect upon the United States Supreme Court. In New 
Jersey they have one law for the citizens of the State, and another 
law for the stranger within their gates. In Boehme v. Rall® it 
was in effect held in New Jersey that while it is true that a person 
is bound by the law of his domicile, when acquiring by attachment 
personal property situated in another State, he is not bound by the 
law of his domicile when disposing of personal property so situated. 





1 54 N. W. 395 (1893). 8 See Thurston v. Rosenfield, 42 Mo. 474 (1868). 

2 32 Mo. 240 (1862). 

4 Askew v. La Cygne Bank, 83 Mo. 369 (1884). 

5 See Moore v. Bonnell, 2 Vroom, 90 (1864); Bentley v. Whittemore, 19 N. J. Eq. 
462 (1868); Green v. Wallis Iron Works, 49 N. J. Eq. 54 (1891). 

6 26 Atl. 832 (1893). 
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In the one case the /ex rei sitae does not govern, and in the other 
it does, 

Ohio. — The citizenship doctrine was considered in Ohio as early 
as 1839, and it was then suggested that under the Constitution the 
law should be the same for the stranger and for the citizen, — that 
justice should not be meted out with different measures,! 

Vermont. — In Ward v. Morrison, a citizen of New York sued 
and attached by trustee process in Vermont. The court say: “ By 
the United States Constitution, the citizens of each State shall be 
entitled to all the privileges and immunities of citizens of the sev- 
eral States. Art. IV.Sec.2. And if we should deny to the plain- 
tiffs the use of our courts to enforce their legal rights ... as fully 
as they may be used by the citizens of Vermont for that purpose, 
there might be ground to complain of an infraction of this provision 
of the Constitution.” 

In Hanford v. Paine,’ the court say in substance that citizens of 
Vermont ought not to have any greater advantage in the courts of 
Vermont in the way of attachment than citizens of other States. 

Idaho. —1I give this State the last place, because it is from the 
Idaho court that we have one of the latest as well as one of the 
best statements of the doctrine of equal rights. The case is that 
of Barnett v. Kinney.* A resident of Utah made a common law 
assignment, with preferences. There was personal property in 
Idaho as well as in Utah. The insolvent laws of Idaho forbade 
assignments with preferences. A Minnesota creditor sued and 
attached in Idaho. It was held by a majority opinion, first, that 
the Idaho statute forbidding assignments with preferences applies 
to foreign as well as to domestic assignments; second, that resi- 
dent and non-resident creditors have equal rights in the matter of 
acquiring property by attachment. 

Sweet, J., says: — 


“The attachment laws of this Territory give no preferences as between 
resident and non-resident attaching creditors. Sec. 2, Art. IV. of the Con- 
stitution reads as follows : — 

“«The citizens of each State shall be entitled to all privileges and immu- 
nities of citizens in the several States.’ 

“We must conclude that the non-residence of the attaching creditor 
in this case could not in any manner prejudice his rights, and that he 





1 See Sortwell v. Jewett, 9 Ohio, 181 (1839). 8 32 Vt. 443, 457 (1860). 
2 25 Vt. 598 (1853). # 2 Idaho, 706 (1890). 
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was entitled to the same privileges that under the same circumstances 
would be accorded to any citizen of Idaho. 

“When once a citizen has been accepted by any court of the United 
States as a suitor, it does not seem to be in accordance either with the 
principles of justice or with common fairness, or with common honesty 
between man and man, to question him as to the particular State in 
which he may reside, and then give or refuse him what the court would 
deem to be justice if the suitor were a citizen of our own State, but deny 
him this supreme right if the fact is developed that he is a citizen of 
another State. : 

“We do not think the court justified in asking the citizen who seeks 
the beneficial protection of its laws whence he came, with a view to 
administering the law accordingly.” 


United States Circuit Courts. — We find a few cases in the Circuit 
Courts where the comparative rights of residents and non-residents 
are considered. 

One such case is Atherton v. Ives,! where it is stated that no 
distinction should be made between home creditors and non-resi- 
dent ones: “ We think such a distinction should never be drawn 
by a court, unless compelled to do so by legislative will clearly ex- 
pressed. It may be that the legislature of a State has the power 
to exercise such a ‘ patriarchal and provident sovereignty,’ but this 
court will not assume such is the legislative will.” 

In Halstead v. Straus? Mr. Justice Bradley recognized and fol- 
lowed the New Jersey doctrine that in New Jersey greater rights 
are to be accorded to citizens of New Jersey than are allowed to 
citizens of other States. 

This case should be compared with Faulkner v. Hyman.® 

United States Supreme Court.— In the early case of Harrison v. 
Sterry,4 English creditors were allowed equal rights with Ameri- 
can creditors in the way of attachment of assets of an English 
bankrupt. 

In Green v. Van Buskirk,® the court say: — 


“We cannot see why, if Illinois in the spirit of enlightened legislation 
concedes to the citizens of other States equal privileges with her own in 
her foreign attachment laws that the judgment against the personal 
estate, located in her limits, of a non-resident debtor which a citizen of 
New York lawfully obtained there, should have a different effect given to 





1 20 Fed. Rep. 894 (1884). # 5 Cranch, 289 (1809). 
2 32 Fed. Rep. 279 (1887). 5 7 Wall. 139, 151 (1868). 
8 142 Mass. 53. 
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it under the provisions of the Constitution and the laws of Congress be- 
cause the debtor against whose property it was recovered happened also to 
be a citizen of New York.” 


In Paul v. Virginia,’ it is said in substance that the United 
States Constitution gives to citizens of each State the same free- 
dom possessed by the citizens of those States in the acquisition 
and enjoyment of property, and it secures to them the equal pro- 
tection of their laws. 

Cole v. Cunningham ? presented a question of the National rights 
as against the State rights of residents of Massachusetts. The 
question to be: determined was what limits, if any, do the Consti- 
tution and laws of the United States place upon the power of a 
State in dealing with one of its own citizens who has made an 
attachment in another State. The majority of the court held in 
this case that the power of a State is such that it may prevent its 
citizens from doing in another State what it is lawful for them to 
do there; that it may prevent their acquiring property by attach- 
ment in another State by modes which are there lawful both for 
residents and non-residents; that a distinction is to be made 
between attachments and judgments; and that the title or inchoate 
right gained by an attachment may be taken away, while the title 
or completed right gained by a judgment cannot be interfered with. 
Allusion was made, on pages 128, 129, to the conflicting views 
which exist as to the comparative rights of creditors who are 
residents and creditors who are not residents of the State where 
property is located. 

Notice was also taken of the fact that citizens of the State where 
the assignment was made are by many courts held to be bound 
by the assignment. 

In Reynolds v. Adden,’ it was held that the courts of Louisiana 
could, if they so desired, discriminate between creditors coming 
from the State where insolvency proceedings were had, and those 
coming from elsewhere. The constitutional question is not dis- 
cussed. It is assumed that a creditor carries the law of his domicile 
with him when he goes abroad to make an attachment. 

One of the latest cases on the subject (which happens to be a 
case in the United States Supreme Court) leaves it still doubt- 
ful what constitutional doctrine will be finally adopted by the 





1 8 Wall. 180 (1868). 2.133 U. S. 107 (1889). —-® 136 U. S. 348 (1889). 
39 
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United States Supreme Court. I refer to the case of Barnett v. 
Kinney.! The case came up on appeal from the State court of 
Idaho.2_ The decision of the Idaho court was reversed on the 
ground that the Idaho statute did not apply to foreign assign- 
ments, and so the assignment made in Utah was good in Idaho. In 
this view of the case it was not necessary to decide as to the com- 
parative rights of residents and non-residents, and what is said on 
this point must be considered merely as dicta. It is important to 
notice, however, that the United States Supreme Court shows an 
inclination in this case, as in Cole v. Cunningham, to adopt what 
we have called the Pennsylvania-New-Jersey-Massachusetts doc- 
trine, instead of the Connecticut-New-Hampshire-New- York-Idaho 
doctrine. 

It is to be hoped that when the United States Supreme 
Court comes to an actual decision upon this important constitu- 
tional question, we shall have all the cases upon the subject 
considered, especially those that support the doctrine of equal 
rights. 

Conclusion.— 1 have sought in this article to call attention to the 
fact that for many years in different parts of the country, now here, 
now there, able lawyers and learned judges have been considering 
the constitutional questions which have arisen in connection with 
insolvency assignments. Where the matter has been treated in 
a narrow and so to speak local manner, the doctrine of discrimi- 
nation has been favored. Where the matter has been looked at 
broadly, and the provisions of the Constitution fairly examined, 
the doctrine of equal rights has been adopted. Too often the 
constitutional provisions have been altogether lost sight of. Is it 
not desirable that these questions should be considered, and if 
the courts of some of the States are acting in violation of the 
United States Constitution, that this should be known and put a 
stop to? 

Considerations of space have prevented me from discussing a 
number of questions connected with insolvency assignments 
which are every day gaining added importance. One of these is 
the proper effect of a statutory insolvency assignment when made 
outside of the debtor’s domicile.’ 





1 147 U.S. 476 (1892). 
2 See report of case supra. 
8 See Chipman v. Peabody, 34 N. E. 563 (Mass.) (1893). 
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In England a debtor may be put into bankruptcy if he has a 
place of business in England, no matter where his domicile may 
be 

In Massachusetts under a recent statute certain foreign corpo- 
rations doing business in Massachusetts may be put into insol- 
vency in Massachusetts, and the assignee will take such assets as 
are in the State. 

The question at once arises, What are assets within the State? 
Are book accounts such assets, where the claims are against 
parties living in Massachusetts, and how is it when the claims are 
against parties living out of Massachusetts ? 

Aiollis R. Bailey. 





1 See Ex parte McCullock, 14 Ch. D. 716 (1880). 
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Lire, LIBERTY, AND PROPERTY. — The modern tendency to define very 
widely the terms “liberty’”’ and ‘ property” in the clause, ‘no person 
shall be deprived of life, liberty, or property without due process of law,” 
has received fresh illustration in a recent decision of the Supreme Court 
of Illinois (Braceville Coal Co. v. People, 26 Chicago Legal News, 76). 
A statute which enacted that corporations of certain kinds should pay 
the wages to their employees on fixed days was held a deprivation both 
of liberty and of property, and so unconstitutional. “ Liberty” was said 
to embrace ‘‘the right of every man to be free in the use of his powers 
and faculties, and to adopt and pursue such vocation or calling as he 
may choose.” ‘The privilege of contracting was said to be a liberty and 
a property right. This sort of interpretation seems to be growing. It is 
the established doctrine in New York. The courts of Massachusetts 
and of other States have used language to the same effect. But the 
tendency is almost wholly of recent origin. It is to be noticed also that 
this loose doctrine has never been sanctioned by any decision of the 
Supreme Court of the United States, though it may have sprung from the 
individual expressions of Mr. Justice Bradley in his dissenting opinion in 
the Slaughter-House cases. But the actual decision of that case, so far 
as the point was touched upon, was certainly contrary. It is rather 
curious that the case should have been cited by the Supreme Court of 
Illinois as authority for their view. 

The manner of approaching these questions in modern cases is unfor- 
tunate. The duty of the court ought to be plain. It is to determine the 
exact meaning the framers of the Constitution intended these words 
to have, and to decide this as a question of constitutional law. It is 
surely a mistaken course to be guided in such a matter by economic 
theories of property, or by some new political notion of liberty. These 
are legal questions. Now, in the absence of special conditions, the phrase 
ought to have the same interpretation given it in every State; for all 
the newer States have copied it from our older constitutions, and these 
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in turn found it ready made in the English common law. Then the 
reasoning of the court ought to lie within clear, well-defined limits. The 
courts should try to find out the meaning this clause had when used in 
the English common law before its adoption in our constitutions. This 
presumptively is the meaning it has in any particular constitution. 
Now, it is believed that such an investigation will show that the explana- 
tion of the term “liberty” given in the fourth volume of this Review’ is 
the correct one. It was there said that “liberty” had a plain definite 
significance, — ‘‘that no freeman should be taken or imprisoned,” — 
and nothing more. It is believed that the meaning of “ property” is 
equally simple. In spite of the assertion that more is protected than the 
thing which is the subject of physical possession, it is improbable that 
such is the case. Probably property meant what most people not lawyers 
would say to-day it means; namely, chattels and interests in land either 
corporeal or incorporeal. No man was ever to be imprisoned, and no 
man was to have his horses or lands taken from him, except by due process 
of law. From this, which it is submitted is the original meaning, we have 
developed the idea that a law which fixes certain days on which a corpo- 
ration must pay wages deprives it of its liberty and of its property. 

Apart from the unsoundness of the position, the definition is so vague 
as to be useless as a practical working guide. This becomes apparent 
by reading the cases where such views are upheld. Nearly always the 
court attempts to fortify its position by arguments as to wisdom or ex- 
pediency of the questioned legislation, an assumption of legislative 
functions which can result in nothing but harm. 





Contracts — ACCEPTANCE OF OFFER. — The courts in England and, 
with the exception of Massachusetts, in the United States hold that a 
contract made by mail is complete and binding from the moment that the 
letter of acceptance is put in the post. It is for merchants rather than 
for lawyers to speak to the commercial expediency of this rule ; but so far 
courts and law-writers have defended it on principle, and have therefore 
necessarily treated the Post Office as acting throughout the transaction 
for the original proposer. Mr. Justice Holmes in his Common Law 
(p. 306) says that “ The offeree when he drops the letter containing the 
counter-promise into the letter-box does an overt act which by general 
understanding renounces control over the letter and puts it into a third 
hand for the benefit of the offerer, with liberty to the latter at any moment 
thereafter to take it.” Mr. L. C. Innes, late judge of the High Court, 
Madras, says in a very careful and able article on the subject in the Law 
Quarterly Review, ix. 316, that “the offerer extends his personality 
through the post as his agent for the reception of the acceptance or 
refusal of the offer.” And these may safely be accepted as examples of 
that view. But in the United States there is a serious difficulty, perhaps 
not generally understood, in accepting the premises of these arguments : 
the sender of a letter does not “renounce control” over it; the postal 
authorities do not act as the offerer’s agent to receive the return mes- 
sage. For by Secs. 487, 488, and 489 of “ Postal Laws and Regulations, 
1893,” it appears that the writer or sender may apply for a letter in the 
mails, and when satisfactory proof of identity has been furnished, may 





1 4 Harvard Law Review, 365. 
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receive it back, and the passage is mandatory: “the postmaster” applied 
to “shall telegraph a request.” “On receipt of such request the post- 
master at the office of address sha// return such letter to the mailing 
postmaster, .. . who will deliver it to the writer upon payment of all 
expenses.” (For mention of a decision on these sections, see the Amer- 
ican Lawyer, November, 1893, p. 8.) The result of this conflict of law 
and postal regulations is that the original proposer of a contract is bound 
from the time of acceptance ; the acceptor is not bound in practice until 
his letter has been delivered. He may be bound in law, but if he gets 
his letter back and burns it up, he cannot be held in court. So for one 
party to the contract we have one rule, for the other the other. It may 
be urged that in fact men do not descend to such tricks as this. Most 
men do not; but it is the unscrupulous men seeking to avoid their lia- 
bilities who test the weak points of the law. Probably it is true that in 
a great majority of the cases the common rule does no harm; perhaps it 
is in those cases slightly for the convenience of those who deal through 
the mails. It does, however, do injustice, gross injustice, in such cases 
as Vassar v. Camp, 11 N. Y. 441, and it could be used to do great injus- 
tice by virtue of these postal regulations. The Massachusetts rule 
(McCulloch v. Eagle Insurance Co., 1 Pick. 283) is tenable without assump- 
tions incompatible with the lack of agency in fact, and does not do injus- 
tice. When the two rules come up to be argued upon the question of 
expediency, we shall get some light upon their practical convenience ; 
but until then the law will rest on these two premises: that the sender 
renounces control over the letter, and that the Post Office acts as the 
agent of the proposer of the contract, each rendered untenable by the 
assertion and practice of the contrary by the Post Office. 

The English cases are in Mr. Innes’s article; the American are in 
Bennett’s Benjamin on Sales (1892), pp. 65 ff. ; and see Professor Lang- 
dell’s article in 7 Am. L. Rev. 432 ; also Patrick v. Bowman, 149 U. S. 411. 





LaipLaw v. SAGE. — The case of Zaid/law v. Sage, which has just been 
decided by the Supreme Court of New York (New York Law Journal, 
vol. x. No. 44), arose upon a very extraordinary state of facts, and the 
opinion of the court (Van Brunt, P. J.) is suggestive in regard to more 
than one point. 

The facts appearing upon the trial below were substantially these : 

The plaintiff was a clerk who had called to transact business with Mr. 
Russell Sage. He was standing in Mr. Sage’s office, waiting until Mr. 
Sage should finish talking with another caller who was then engaging his 
attention. This man, whose name was Norcross, had just handed Mr. 
Sage a letter, in which he threatened to drop a satchel full of dynamite, 
which he carried, on the floor, and so blow up the building, unless Mr. 
Sage would immediately give him $1,200,000. Mr. Sage, after reading 
the letter, answered Norcross evasively, and at the same time, according 
to the plaintiffs story, approached the plaintiff, and gently laying hold 
of him in such a manner as not to excite his suspicion, drew him into a 
position between himself and the dangerous visitor. Thereupon Norcross 
dropped his satchel. An explosion followed, by which the plaintiff was 
very seriously injured. This suit was brought to recover for these in- 
juries, which the plaintiff claimed had been sustained in consequence of 
Mr. Sage’s wrongful act. 
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A motion to dismiss was granted by the Circuit Court, on the ground 
that there was no evidence to support the action. The Supreme Court 
reversed this judgment, and ordered a new trial. The language of 
the opinion of the Supreme Court is not very precise, but the result 
reached seems clearly right. It would have been at least possible for a 
jury, acting within the bounds of reason, to find that the defendant, 
fearing that Norcross would execute his threat, deliberately pulled the 
plaintiff in front of him in order to protect his body. If this was the 
truth, the defendant’s act was wrongful; and certainly it could not be 
said, as matter of law, not to be a proximate cause of the plaintiff's injury. 
And this is apparently what the court means in saying that “there is no 
question of proximate cause.” On the ground, therefore, that the evi- 
dence raised a question for the jury, the Supreme Court did only common 
justice to the plaintiff in reversing the decision of the court below. 

The court, however, is not content to let the matter rest here. There 
follows a discussion of the “burden of proof” in such cases as the 
present which seems not wholly satisfactory. Under the circumstances 
of the case, the court says, “The burden is thrown upon the defendant of 
establishing that his wrongful act did not in the slightest degree con- 
tribute to any part of the injury which the plaintiff sustained by reason 
of the explosion.” Here is certainly some confusion. If the court 
means that the jury might fairly assume from the facts in evidence, 
without more, that the defendant’s act was in a legal sense a cause of 
the plaintiffs injury, and that therefore the duty of going forward with 
evidence might lie on the defendant, this is no more than is involved in 
reversing the judgment of the lower court and in what has been already 
said. But if the court means to lay down as a rule of law any doctrine 
to the effect that under the circumstances of cases like the present the 
jury must find for the plaintiff, unless the defendant can show affirm- 
atively that his act “did not in the slightest degree contribute to any 
part of the injury which the plaintiff sustained,” then surely the court is 
laying down new law. The court says, “The whole ground-work of the 
respondent’s argument is that the motion to dismiss was properly granted 
because it was incumbent upon the plaintiff to establish that, without 
Sage’s act, he would not have been injured; thus completely turning 
around the question as to the burden of proof.” Here both words and 
context seem to indicate clearly that the meaning of “burden of proof” 
which the court has in mind is the burden of establishing an affirmative 
case. The result is that the plaintiff is relieved from the necessity of 
establishing affirmatively that his injury was in a legal sense the outcome 
of the defendant’s misconduct, because the defendant’s act was a wrong- 
ful one at best. Probably, however, the court does not mean to assert any 
such doctrine. What was said was said by the way, and rather hastily ; if 
the point had been material to the case, it would doubtless have been more 
carefully considered. 

Another interesting question is likely to arise at the next trial. The 
defendant will probably advance the theory that his act was instinctive, 
and ask for an instruction to the jury that if his action was involuntary 
and such as would instinctively result from a sudden and irresistible 
impulse to escape a terrible danger, he is not liable to the plaintiff for 
the consequences of it. Upon the principle advanced in the celebrated 
Squib Case and such cases as Griggs v. Fleckenstein, 14 Minn. 81, it is 
difficult to see how such an instruction ¢ould be refused. It may well 
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be doubted, however, whether the facts as we have them do not show a 
rapid exercise of the reasoning faculty, rather than purely impulsive 
action. 





LiaBILITy FoR “Nervous SuHocx.”—A clear and_ well-considered 
opinion on the subject of liability for physical injuries ensuing upon 
“nervous shock,” or fright caused by negligence, is to be found in 25 
N. Y. Suppl. 744 (Mitchell v. Rochester St. Ry. Co., Circuit Court, Mon- 
roe County). The plaintiff, a married woman, was abou. to board one 
of the defendants’ street-cars. A car on the opposite track was driven 
down the hill towards where the plaintiff stood with such speed that the 
driver could not check his horses until they had almost run into the 
plaintiff. She was not actually touched, but the fright and excitement 
of the occurrence produced unconsciousness. As a result of the shock, 
the plaintiff suffered a miscarriage, and was ill for a long time. Com- 
petent physicians testified that the shock was a sufficient cause for all the 
physical ailments which followed it. Upon the close of the plaintiff's 
testimony a nonsuit was granted by the trial court. The Circuit Court 
set this nonsuit aside, holding that “it would have been competent 
for the jury, upon the facts which appear, to conclude that the negligence 
of the defendant was the proximate cause of the injury which befell the 
plaintiff.” 

The decision is in accordance with the facts within every man’s expe- 
rience. The testimony of physicians is not necessary to prove that ill- 
health may result from shock. Why, then, in this and similar cases, 
should the defendant be excused from liability for the, natural and proxi- 
mate consequences of his negligent act? No satisfactory reason for excus- 
ing him has been advanced. It has been said in the Privy Council and in 
the Supreme Court of Pennsylvania that a judgment for the plaintiff would 
open a wide field for imaginary complaints. But, as the court says in the 
present case, “the argument ad inconvenienti is never of much force, and 
least of all when it is invoked to enable one to avoid a necessary legal 
conclusion.” 

The analogies of the law seem to point irresistibly towards the allow- 
ance of a recovery in cases of nervous shock where the plaintiff has 
proved resulting physical injury. If the admitted negligence of the 
defendant had acted on brute rather than human nerves, and had pro- 
duced fright which resulted approximately in injury to the plaintiff, she 
could certainly have recovered. If the driver of the defendant’s car 
had driven so negligently as to frighten a horse attached to a buggy in 
which the plaintiff was sitting, and if the horse had run away and thrown 
her out, she would have had a clear right against the defendant (J/- 
Donald v. Snelling, 14 Allen, 290). So where a horse was frightened to 
death by the defendant negligently exploding a fire-cracker between his 
legs, the owner recovered his value (Conklin v. Thompson, 29 Barb. 218). 
Now, if the defendant is liable for injury to the plaintiff which is the 
mediate result of fright produced in the mind of a brute, why is he not 
liable for injury which is the immediate result of fright produced in the 
plaintiffs own mind? The law recognizes that a man’s mind and nerves 
may be as effectually surprised and overpowered as a brute’s (Scott v. 
Shepherd, 1 Sm. L. C. 480; Holmes v. Mather, L. R. 10 Ex. 261; Ricker 
v. Freeman, 50 N. H. 420). So where a plaintiff has acted to his dam- 
age on an impulse of self-preservation arising from a dangerous situation 
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in which the defendant has placed him, he may recover, although he 
would not have been harmed if he had remained where he was (_/ones v. 
Boyce, 1 Stark. 493; Stokes,v. Saltonstall, 13 Pet. 181 ; Coulter v. Express 
Co., 56 N. Y. 585). In the present case, if the plaintiff had in her fright 
stepped back from the track to avoid the car, and fallen directly under 
the wheels of a passing wagon, she would have had a clear case against 
the defendant. 

If the horses in Mitchell v. Rochester St. Ry. Co. had touched the 
plaintiff, however slightly, her right to recover for her injuries would 
have been undoubtedly perfect. No intent is necessary to constitute 
a battery; negligence and unpermitted contact are enough ( Weaver 
v. Ward, Hob. 134). Actual impact is not essential to an assault; a 
putting in fear is sufficient to constitute the wrong. If no intent to 
strike is necessary to make a battery, why should an intent to put in 
fear be necessary to make an assault? If the law draws a line here between 
an assault and a battery, upon what reasoning is the distinction to be 
supported? The action of assault is not in the nature of a criminal 
proceeding against the defendant. Why, then, is his intent material? 
What matters it to the plaintiff whether the defendant intended to com- 
mit or negligently committed the act which put the plaintiff in fear of his 
life ? 

The authorities upon the subject are few, and unfortunately divided. 
The earlier New York case of Lehman v. Railroad Co., 47 Hun, 355, is 
cited by the Circuit Court, and distinguished on the ground that no 
negligence was alleged in the case as it appears in the report. The 
opinion in that case was short, and there was no statement of reasons 
for the decision; but certainly the case does not appear to have proceeded 
on the ground assigned by the Circuit Court. The case in the Privy 
Council (Commissioners v. Coultas, 13 App. Cas. 222) is also cited, and 
its reasoning disapproved. The Irish cases which serve to counter- 
balance Commissioners v. Coultas (Belly. Railway Co., 26 L. R. Ir. 428, 
and Byrne v. Railway Co., Court of Appeal, Ireland, unreported) are not 
noticed by the Court, though the former contains perhaps the best- 
reasoned discussion of the subject. Purcell v. Railway Co., 48 Minn. 
134, is directly in point for the plaintiff, unless it be said that the con- 
tract duty of the defendant towards the plaintiff influenced the decision. 
There was a similar duty, indeed, in Bei v. Railway Co., though the 
Irish court does not found its decision upon that fact. In Mitchell v. 
Rochester St. Ry. Co., the court takes pains to point out that no con- 
tract duty existed, the plaintiff not having boarded the car. é// v. 
Railroad Co., 44 Fed. Rep. 248, and Stutz v. Railroad Co., 73 Wis. 147, 
while distinguishable, tend strongly to uphold the plaintiff's contention. 
The whole subject is discussed, and a conclusion reached favorable to 
the plaintiff's recovery, in Beven on Negligence, 66, 2 Sedgwick on Dam- 
ages, 8th ed., 643, and 1 Sutherland on Damages, 2d ed., 44. 





Tue RuLeE IN DEARLE v. HAtt.—In the important case of Dearie v. 
Hall, 3 Russ. 1, it was held that if the second assignee for value of an 
equitable interest gave notice of his claim to the trustee after inquiry as 
to incumbrances, and the first assignee gave no such notice, the second 
assignee thereby obtained a priority in favor of his equity. 

_ The property transferred is a relation, and only gives the assignee a 
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claim through his assignor. Each assignee then has exactly the same 
right, viz., a claim against the trustee through the ces¢uz, and one is prior. 
The English court says that the priority is divested by a failure to give 
notice. ‘This deprivation or priority must arise from the failure to per- 
form some duty. ‘The assignee owes no duty to the assignor, but, on the 
contrary, may hold his assignor to an obligation; nor does he owe any 
duty to the trustee, for the latter is protected if he pays the ces¢ud without 
notice of the assignment. The only possible duty, therefore, is a duty to 
give notice, in order that future purchasers may not part with their money 
for a valueless claim. The soundness of this view depends on the some- 
what questionable hypothesis that the assignee of an equitable interest is 
bound to anticipate and provide against the rascality of his assignor ; and 
certainly no severe criticism can be passed on those courts which do not 
adopt the rule (¢. g., New York, Muir v. Schenck, 3 Hill, 228, and Massa- 
chusetts, Putnam v. Story, 132 Mass. 205). But the English courts in 
Foster v. Blackstone, 1 My. & K., affirmed in Foster v. Cockerell, 3 Cl. & 
F. 456, extended their principle beyond the limits of this debatable 
ground into the territory of judicial legislation, and held that the assignee 
first giving notice obtained the priority, although he had made no inquiry 
as to previous assignments. However desirable the result,—and that it 
is desirable appears from its similarity to our registry laws, —the deci- 
sion must be regarded as unjustifiable from the judicial point of view. 

Under these circumstances, the opinion of Lord Macnaghten in the 
recent case of Ward v. Duncombe, Appeal Cases [1893], 369, is of the 
utmost value. ‘The case itself simply amounted to a refusal to extend 
the rule of Dearle v. Hail unnecessarily ; but Lord Macnaghten’s discus- 
sion of the subject is the most valuable to be found in the books. 

He shows that the reasoning in defence of the rule is vicious. “ It 
has been said that notice is necessary in order to ‘perfect’ the title 
of the assignee, in order to ‘complete’ his title. . . . Notice does not 
render the title perfect. Notice was not even a step in the title until it 
was made so by the decision in Foster v. Cockerell. Apart from the rule 
in Dearle v. Hall, an assignee of an equitable interest from a person 
capable of disposing of it has a perfect equitable title, though the title is 
no doubt subject to the infirmity which attaches to all equitable titles. 
And that infirmity is not and cannot be wholly cured or removed by 
notice to the trustees.” 

Further, he shows that notice does not “convert” the trustee of the 
fund into a trustee for the person who gives the notice. Notice fixes a 
personal liability upon the trustee, but he is just as much a trustee for the 
persons rightfully entitled before as after notice, though before notice he 
would be justified in paying the fund to those who appeared to be the 
true owners. Lord Macnaghten admits that Dear/e v. Hail has the bind- 
ing force of law, but concludes that “it has on the whole produced at least 
as much injustice as it has prevented.” 

The American courts do not in general adopt the rule of Dearle v. Hall. 
See Perry on Trusts, vol. i., 2d ed., p. 527, note 1. 
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AGENCY — DEL CREDERE FACTOR— CLAIM AGAINST ESTATE OF INSOLVENT 
PRINCIPAL. — A factor under a de/ credere commission was by his contract to make 
monthly advances to his principal. The principal became insolvent, and the question 
arose whether the factor could prove for his full claim against the assignee and look to 
the property in his hands for anything still due. But it was 4e/d, that he must exhaust 
that property first, and only prove against the assignee for the balance. Aalderston v. 
Rubber Co., 27 Atl. Rep. 507 (R. I). 

The advances are treated substantially as prepayment to the principal. The factor, 
therefore, had no claim until he had exhausted the property in his hands. The case 
follows Gihon v. Stanton, 9 N. Y. 476, and seems to adopt a sensible construction of 
the contract of a del credere factor who makes advances. As the court point out, the 
term “advance” is meaningless if the party who makes an advance can immediately 
turn round and sue to recover it back. Upham v. — 11 Met. 174, and Dolan v. 
Thompson, 126 Mass. 183: are treated in the principal case as opposed to the doctrine 
there expressed. Probably they go no farther than to say an advance is a loan for a 
reasonable time, and after the expiration of such a time the factor can sue for the loan 
without first exhausting the property in his hands. They are, therefore, opposed to 
the opinion expressed in the principal case as to the precise construction of the con- 
tract, but would not necessarily involve a different result upon the facts. 


BILLS AND NoTES — CONSTRUCTIVE NoTIcE. — The directors of a railroad cor- 
poration authorized one Frost, its president, to purchase flat cars and give notes of 
the corporation for that purpose. In pursuance of this vote notes were made in the 
name of the corporation, and signed by Frost as president. For safety of the cor- 
poration in case of loss, instead of making the notes payable in blank, they were made 
payable to the order of Bruen, Frost’s — secretary, who was to indorse them 
when Frost got ready to use them. Subsequently these notes, having received the 
blank indorsements of Bruen and of Frost & Son, a firm of which said Frost was a 
member, were pledged by Frost, together with bonds belonging to the firm, as collateral 
security for a loan made by the plaintiff to the firm. Frost appropriated the loan to 
his own use. Later the plaintiff became entitled to the notes outright, and brought 
action upon them against the corporation. é/d, that as the plaintiff knew that 
Frost was president of the corporation, he was bound to inquire how the president 
came to use the notes for his individual benefit, and therefore the plaintiff acted at 
his peril and cannot recover. Cheever v. Pittsburgh S. & L. E. Ry. Co.,25.N. Y. 
Supp. 449. 

This , ae cannot be supported. There was no evidence of any actual notice, 
and it is impossible to take the step which the court take so easily, and say with them 
that the plaintiff had constructive notice of fraud, and was put upon his inquiry. The 
court does not seem to have appreciated fully the transaction between Frost and the 
plaintiff. It was simply this: Frost, as a member of the firm of Frost & Son, went 
to the plaintiff to borrow money for the firm, just as any other member of the firm 
might have done. He obtained the loan to the firm, and gave the plaintiff as security 
what appeared to be firm property; namely, bonds, and the notes in issue, which, from 
aught that appeared on their faces, were the property of the firm. We have, then, a 
case where notes, apparently firm property, are pledged as such by a member of the 
firm to secure a loan to the firm; and there is no fact shown which could give rise to 
the application of the of constructive notice. See /reeman’s National Bank 
v. Savery, 127 Mass. 78. 


BILLs AND NOTES — DRAFT SENT FOR COLLECTION — PAYMENT. — Plaintiff sent 
for collection a demand draft on defendant to a bank with which defendant had an 
account. Defendant was accustomed in such cases to write his acceptance upon the 
draft, and to pass it back to the bank, where it was treated by defendant and the bank 
in all respects as a check. According to such custom, defendant wrote his acceptance 
on the draft in suit, passed it back to the bank, and charged himself with the amount 
in his pass-book ; but the bank failed before remitting to the plaintiff. Ae/d, that this 
transaction did not amount to payment of the draft. State Bank of Midland v. Byrne, 
56 N. W. 355 (Mich.). 

In view of the fact that the collecting bank must be regarded as the plaintiffs agent, 
it is hard to see how this transaction can be properly distinguished from the defendant’s 
paying the amount in money into the bank, which would surely have been held to be 
payment to the plaintiff. See Welge v. Batty, 11 Ill. App. 461. 
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CONSTITUTIONAL LAW — JUDGMENT OF SISTER STATE — EXECUTION. — A bill in 
equity is brought, asking specific performance of an order directing the payment of 
alimony, and the method thereof, made upon a judgment in a suit ir divorce in the 
State of New York. eé/d, that the bill will not be sustained. The first section of the 
fourth article of the Constitution of the United States, directing that full faith and 
credit be given to the judgments of a sister State, does not extend to the execution of 
such a judgment. For this purpose a new judgment must be secured in the State in 
which an execution is sought, and full faith and credit shall be given to the original 
judgment as evidence of the matters involved. An execution of the order made upon 
the original judgment, as regards property without the jurisdiction of the court in 
which such judgment was obtained, is possible only so long as the person remains 
within the jurisdiction of that court. Bullard v. Bullard, 27 Atl. Rep. 435 (N. J.). 

The case follows the weight of authority. 


CONTEMPT OF CoURT — PUNISHMENT. — Hé/d, where a petition filed in a court 
contains scandalous matter reflecting on the integrity of the judge and the master in 
chancery of the court, it may be stricken from the files without notice, though it sets 
up a good cause of action. Pleasants, J., dissenting. Herndon v. Campbell, 23 S. W. 
Rep. 558 (Texas). 

The result is contrary to Hovey v. Elliott, 21 N. Y. Sup. 108, and to the spirit of 
McVeigh v. United States, 11 Wall. 259, p. 267. It is submitted that in the absence of 
a statute in Texas giving the court power to take such action, the New York decision 
is the better. It certainly seems contrary to the first principles of justice that the 
plaintiff here should have his petition stricken from the files without any notice 
whatever. Every litigant is supposed to have the right of a hearing, at least. 


CONTRACTS — CONSIDERATION. —Plaintiff had agreed to furnish wood to defendant 
at a certain price per cord, but was unable to carry out the agreement on account of 
the high wages that his workmen demanded. He wrote defendant that he must ask 
for a better price, and defendant agreed to pay more per cord. eé/d, there was a con- 
sideration for the second agreement. Foley v. Storrie, 23 S. W. Rep. 442 (Texas). 

The theory is that the first contract is waived by the making of this second agree- 
ment. And, of course, this being true, the mutual promises furnish sufficient consid- 
eration for the latter. Hare on Contracts, p. 220; 9 Pick. 298, 305; 9 Cush. 1353 
6 Ex. 839; 69 Ill. 403; 36 N. Y. 388, 392; 128 Mass. 116; 47 Mich. 489; 28 Vt. 264. 
But the better view seems to be that plaintiff was already bound by the first contract ; 
that defendant never agreed to a waiver of it, and consequently that there is no con- 
sideration. Wald’s Pollock on Contract, p. 179, note v; 6 Ohio St. 1; 52 Ia. 478; 
69 Pa. St. 216; 91 N. Y. 392. 


CORPORATIONS — LIBEL. — In an action against a corporation for libel it was Ae/d, 
that evidence of the defendant’s wealth was not admissible. Randall v. Evening News 
Association, 56 N. W. Rep. 361 (Mich.). 

The courts of Michigan allow this evidence in an action against an individual for 
libel; but it is considered a dangerous rule, to be used with great care. The court 
seems right, therefore, in refusing to extend the doctrine to the case of a corporation ; 
but it is submitted that the argument that this sort of evidence is not so material in the 
present case as in that of an action against an individual is given too great weight in 
the decision. 


CoRPORATIONS — PuBLIC DUTIES — ULTRA VIRES LEASE OF FRANCHISE.— A 
corporation, having a franchise to lay its gas-pipes in the public streets, leased its 
rights and privileges to another gas company without the consent of the Legislature. 
The contract was partly carried into effect. He/d, that no action lay for a breach of 
covenant in the lease; that the lease was w/tra vires and void, as the company owed 
a duty to the public, and the only remedy for the plaintiff corporation would be to 
disaffirm the lease, and sue as on a guantum meruit for the amount which the defendant 
was actually benefited. Brunswick Co. v. Gas Co., 27 Atl. Rep. §25 (Maine). 

This is the general rule, namely, that the Legislature has contro] over a gas com- 
pany, and that it cannot escape its duty to the public by leasing its franchise. Even 
admitting this to be so, many cases allow a recovery on the contract when it has been 
partly performed; but the opposite view, as adopted in this case, is certainly more 
logical. The authorities upon this subject are in hopeless conflict. See 2 Beach Corp. 
§ 423. 


CRIMINAL LAW — CONSPIRACY — RESTRAINT OF TRADE. — Retail coal dealers 
formed an association to fix prices of coal at Lockport. According to the by-laws, a 
vote of the association determined prices, subject to the limitation that a must be 
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actually adopted were reasonable. /é/d, that the members of the association were 
guilty of a conspiracy under a statute which forbids two or more persons to conspire 
“to commit 4 act injurious . . . to tradeor commerce.” People v. Sheldon, 34 N. E. 
Rep. 785 (N. Y.). 

From the report of the principal case in the court below, 66 Hun, 590, it appears 
the association gave notice to wholesale dealers to sell to nobody in Lockport not a 
member. ‘I'he statute under which the defendants were indicted is a very old one in 
New York, said to be declaratory of the common law. People v. Fisher, 14 Wend. 
at p. 17. When the case appeared in the court below, it was suggested, therefore, in 
a note in HARVARD LAW REVIEW, vii. 52, that the conspiracy was in the attempt to 

revent the wholesale dealers from selling to anybody outside the association, and not 
in the mere contract to fix prices. Such an agreement, though unenforceable, is not 
at common lawacrime. Mogul S. S. Co. v. McGregor (1892), App. Cas., at pp. 39, 46, 
47. In the Court of Appeals, however, Andrews, C. J., adopts a construction of the 
statute which seems to make every contract in restraint of trade a crime, and does nor 
even mention the attempt of the association to “ boycott” all who are not members. 
Such a construction of the statute is entirely possible, though there are strong reasons 
of expediency against it. Wharton Crim. Law, oth ed. §§ 1366-69. 


EVIDENCE — BURGLARY — EVIDENCE OF OTHER BURGLARIES. — In a trial for 
burglary, evidence that other burglaries were committed on the same night was 
admitted, in connection with proof that footsteps found about the houses entered 
corresponded with the shoes worn by defendant. é/d, that the evidence was properly 
admitted, as tending to show a general system under which the crime in question was 
committed. Frazer v. State, 34 N. E. Rep. 817 (Ind.). 

Although questions of this nature are largely within the discretion of the trial judge, 
still it would seem that this was a case in which the upper court might well have inter- 
fered. The principle relied on is perfectly sound. Though in general in a trial for a 
crime, evidence that defendant committed another crime is inadmissible, as proving 
nothing but defendant’s wickedness, yet such evidence is undoubtedly admissible where 
it tends to show the existence of a general plan, pursuant to which the crime in ques- 
tion was committed. Commonwealth v. Robinson, 146 Mass. 571. But it is submitted 
that the principle was misapplied in this case: The evidence submitted apparently 
shows not such a general plan, but rather several distinct burglaries, supposed to have 
been committed by the defendant, which have no logical bearing upon the crime for 
which he was being tried. 


EvIDENCE — CONJECTURAL AND MISLEADING. — Defendant was a packing com- 
pany, and plaintiff, as its employee, was engaged in piling barrels. A barrel in a lower 
row of the pile commenced to leak, and, by order of defendant’s foreman, the head 
of the barrel was knocked out and its contents removed. Subsequently, some barrels 
on the top of the pile fell off and struck plaintiff, breaking his leg. Plaintiff claimed 
that the enc: | was caused by negligence of defendant in allowing the empty barrel to 
remain in such a position. Defendant offered to prove by its foreman that experiments 
with similar piles of barrels had been made, and that a barrel in the same relative 
position as the empty barrel in this case had been removed without causing the pile to 
fall. This evidence was excluded atthe trial. Me/d,no error. Libby et al. v. Scherman, 
34 N. E. Rep. 801 (IIl.). i 

The court say that such evidence is conjectural merely, and would involve a mul- 
titude of collateral issues. Such questions seem to lie very largely in the discretion of 
the trial judges, and their rulings are not often reversed by the courts, unless a strong 
case is made out. This is, therefore, a question on which courts may well differ. If 
it could be shown that the experiments were made under substantially the same con- 
ditions as existed in the case in question, it would seem that the evidence might 
be admitted as tending in some degree to disprove defendant’s negligence, provided 
it was submitted to the jury with careful instruction as to its weight and bearing. 
Evidence of a similar kind was admitted in the following cases: L. R. 1 C. P. 300; 
107 U. S. 519; 52 N. H. 4or. In the following it was excluded: 3 Allen, 410; 33 
N. J. Law, 260. 


EVIDENCE — STATUTORY PRESUMPTIONS. — A statute making it a misdemeanor to 
use or traffic in certain kinds of bottles, unless they have been sold by the original 
owner, or his written consent to their use has been obtained, declares “the having, by 
any junk-dealer, . . . possession of any such bottles . . . without such written con- 
sent,” “ presumptive evidence ” of unlawful traffic inthem. é/d, that such a provision 
does not restrain the jury from acquitting the prisoner even though there be no evi- 
dence beyond the fact on which the presumption is declared to rest, but, on the 
contrary, they must still acquit if they are not satisfied beyond a reasonable doubt of 
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the guilt of the accused; that the fact on which the presumption was to rest has a fair 
relation to and a natural connection with the main fact; and that, therefore, the Legis- 
lature did not exceed its powers in enacting that the presumption should exist. People 
v. Cannon, 34 N. E. Rep. 759 (N. Y.). 

This decision is noteworthy for bringing out more clearly than previous decisions 
that these statutory presumptions leave room for the jury to have reasonable doubts 
as to the prisoner’s guilt, and allow the jury to acquit him, though no evidence to 
rebut the presumption be offered. Justice Earl’s opinion would have been still more 
satisfactory if his language had been such as to leave clear beyond a doubt that the 
court considered it no part of the legitimate effect of these statutes to regulate in any 
way the jury in passing on the facts. It is submitted that such regulation is no part of 
their legitimate effect, and that their proper effect is simply to require the trial judge to 
leave a case to the jury where the designated fact is all that is given in evidence, when 
without the statute he might have directed an acquittal on the ground of lack of evi- 
dence, and, as a corollary, restrain him from setting aside a verdict as against evidence 
when such fact is the only evidence in the case. 


REAL PROPERTY — DEED — BOUNDARIES. — Land was deeded by plaintiffs ances- 
tors to defendant’s grantors, described as beginning on north side of Bloomingdale 
Road, . . . thence by various courses to place of beginning. The road was closed 
legally, and plaintiff now seeks to recover one-half of it by an action of ejectment. De- 
fendant claims it by the deed. He/d, though the grantor may have retained the fee, it 
was subject to a private easement, impliedly — of which the grantor, his heirs, 
and assigns, cannot, after the highway is closed, deprive the grantee or his successors 
in title. Holloway v. Southmayd, 34 N. E. Rep. 1047 (N. Y.). 

This is the view of the majority of the court, Earl, Finch, and O’Brien, JJ., dissent- 
ing. Maynard, J., adopts what is submitted to be the most consistent view, — that the 
fee passed by the deed to the centre of the street. Gray, J., who delivers the opinion 
of the majority, does not meet this question squarely, but says, whatever the law may 
be on that subject, the implied grant of an easement is enough to decide the case. It 
may be doubted whether, if a man expressly excludes the highway in his deed (as 
must be assumed here to support this as an easement), he impliedly grants an easement. 
The two things seem inconsistent. The simplest and soundest view is that the grantee 
took to the centre of the road. The deed read “ beginning at north side . . . along the 
road.” These words have been held insufficient to rebut the ordinary presumption 
that the grant is to the middle of the road. 33 Pa. 124; 39 N. J. L. 469; contra, 
2 R. I. 508; 38 Mich. 62; 141 Mass. 51. See also Washburn on Real Property, vol. 
iii. pp. 423 ef seq. 


REAL PROPERTY — LANDLORD AND TENANT — FIXTURES — CHATTEL MORTGAGE. 
—A lease of mining land provided that whatever machinery the lessees might put in 
should form part of the es but that upon the termination of the lease the lessees 
should, on paying all rent and taxes, be entitled to remove such asc Held, that 
this provision included certain machinery on the land at the time the lease was exe- 
cuted, at that time purchased by the lessees from the lessor for unpaid rent, superior to 
the claims of the defendant under a chattel mortgage given by the lessees at the time 
the machinery was purchased from the lessor. Pendill et al. v. Maas et al., 56 N. W. 
Rep. 597 (Mich.). 

This somewhat forced construction of the lease raises the question whether the pur- 
chaser of property of the nature of fixtures may — its becoming part of the realty 
on being affixed thereto, as against the owner of the fee, — either a lessor or a subse- 
quent vendee or mortgagee, — by gee upon it, at the time of purchase, a chattel 
mortgage; and the decision, that he may not, follows the same principle in Clary v. 
Owen, 15 Gray, 522 (Mass.). The extreme view opposed is that of Ford v. Cobb, 20 
N. Y. 344, where the holder of a chattel mortgage on fixtures is allowed to take them, 
as against a subsequent mortgagee of the realty who took his mortgage on the faith of 
these fixtures. A more satisfactory decision is reached in Davenport v. Shants, 43 Vt. 
546, where the holder of a chattel mortgage is allowed to take the fixtures except where 
the vendor or mortgagee of the realty has relied upon them, as part of the realty, in 
buying or accepting the mortgage. 


REAL PROPERTY — NATURAL GAs — INJUNCTION. — Plaintiffs induced defendants 
to drill a gas-well in their land adjoining plaintiffs’, expecting to buy it when com- 
pleted. There was a disagreement about the price, and defendants allowed it to burn 
without utilizing it in any way. This tended to drain the sand-rock and reduce the 
flow in the wells on plaintiffs’ land. Plaintiffs went on defendants’ land and closed the 
well. Defendants now threaten to remove the cap, and an injunction to restrain them 
is sought. e/d, no injunction will be granted. Defendants had the right to use the gas 
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in this way as well as any other. Hague et al. v. Wheeler et al, 27 Atl. Rep. 714 
(Pa.). 


SALES — FRAUD—EFFECT OF JUDGMENT.—A sale induced by fraud is not affirmed 
by a judgment recovered in an action for the purchase-money brought by the vendor in 
ignorance of the fraud. Rochester Distilling Co. v. Devendorf, 25 N. Y. Supp. 200. 

The decision is sound. Fraud makes a sale voidable at the election of the party 
who was deceived, and his acts before learning of the fraud do not affect the right of 
rescission, provided third parties are not prejudiced. The precise point decided here 
seems to have come up only twice before, viz., in Krause v. Thompson, 30 Minn. 64, 
cited by the court, and in Foundry Co. v. Hersee, 103 N. Y. 26. 


STATUTES — IMPEACHMENT OF. — He/d, that an enrolled bill on file in the office of 
the secretary of state, in all respects regular on its face, bearing the signatures of the 
presiding officers of the houses of the oy EF op regularly approved by the governor, 
and deposited in such office, as required by the constitution, is conclusively presumed 
to have been regularly passed by the Legislature. State ex rel. Reed v. Jones, 34 Pac. 
Rep. 201 (Wash.). 

This point is hotly contested, and has been decided in nearly every State, with the 
result that the courts are very evenly divided, —a slight —s being in favor of the 
view that the journals control the enrolled Act. 7 Harv. Law Rev. 1386. The Wash- 
ington court follow the recent decisions in Stute ex rel. Hoover v. Chester, 17 S. E. Rep. 
752 (S. C.); 7 Harv. Law Rev. 186; and Field v. Clark, 143 U. S. 649. 


TAXATION — ASSESSMENT — OMISSIONS. — Certain real estate was omitted from 
assessment for city, county, and State taxes because the assessors believed that it was 
legally exempt. It was, however, liable. He/d, that the omission did not invalidate 
the whole assessment. Van Deventer v. City of Long Island, 34 N. E. Rep. 774 

N. Y.). 

' This decision is the only reasonable one which could have been made and is in 
accord with all the authority —see Cooley Taxation, 2d ed., pp. 216, 217, ”. 1,— but is 
interesting on account of its relation to aline of cases in the same jurisdiction begin- 
ning with Hassan v. Rochester, 67 N. Y. 528, which decide that where a local improve- 
ment is to be paid for by an assessment on all land within certain prescribed limits, the 
omission of any lot invalidates the whole assessment. The court virtually admits that 
there is no distinction on principle between the two classes of cases, and distinguishes 
them on the practical ground that if omissions were held to invalidate general assess- 
ments, few assessments could stand assault, and collection of revenue for government 
purposes would be attended by interminable litigation and would be uncertain. But 
there are many assessments on limited districts where the number of lots comprised is 
sufficiently large for these reasons to apply with nearly as much force as in the case 
of general assessments; and when an assessment on such a district comes before the 
New York court, the reasoning of this opinion will be pressed to make the court break 
in upon the rule of Hassan v. Rochester. 


TorTs -— ARREST WITHOUT WARRANT. — A warrant for the arrest of the plaintiff, 
who resided at a distance, having been issued to the defendant, he sent a deputy to 
execute it, but retained the warrant himself. The plaintiff now brings this action for 
false imprisonment during the time he was in the hands of the deputy, on the ground 
that the absence of the warrant made the detainment illegal. But 4e/d, that, the war- 
rant being valid and properly executed, the plaintiff had no cause of action; for the 
irregular exercise of power legally conferred could give no ground of action, unless the 
irregularity was of a character to work loss or deprivation of freedom to the person 
arrested, which would not have followed an arrest in every respect regular. Cadell, 
Marshal, v. Arnold, 23S. W. Rep. 645 (Texas). 

The above decision would seem to be correct. There is, however, great conflict of 
authority upon the point. Smith v. Clarke, 21 Atl. Rep. 491 (N. J.), is a fair exposition 
of the opposite view. There the fact that the plaintiff would have been justified in 
resisting the arrest is held to show the arrest illegal. The answer given to this argu- 
ment is that the cases justifying resistance to arrest where no warrant is exhibited, are 
all criminal, and that in them the amimus of the prisoner is all-important. So that it 
may well be that an attempt to arrest without showing a warrant may justify resistance 
as affording reasonable grounds for supposing the attempt illegal, though in fact it 
is legal. 


Tort — Duty oF CARE TOWARDS A LICENSEE — NEGLIGENCE OF OWNER OF 
PREMISES. — The owner of premises left them open in such a way as to.extend an 
implied invitation to the plaintiff to use a certain building. In passing to the buildin 
plaintiff fell into an excavation which defendant, the owner, had made in the path, an 
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which was negligently left uncovered. /Ye/d, that the defendant was liable for the 
injury, provided the plaintiff was using the premises in accordance with the implied 
invitation. Phillips v. Library Co., 27 Atl. Rep. 478 (N. J.). 

This case is entirely sound. The distinction between a mere licensee, or a licensee 
by sufferance, and an invited licensee, is well taken. ‘Towards the former there is a 
duty in regard to the state of the premises to refrain from acts wilfully injurious. 
Towards the latter there is the added duty to inform him of any hidden defect or 
danger in the premises of which the owner has notice. 


Tort — LIBEL — QUALIFIED PRIVILEGE. — An agent of defendant railroad com- 
pany received a letter from attorneys putting in a claim for baggage of their client 
(plaintiff), lost by the railroad company. The agent in his answer to the attorneys 
charged their client with the larceny of the baggage. e/d, such agent has, under the 
circumstances, a qualified privilege, and the company will be liable only on proof of 
malice or the absence of honest belief in the truth of the statements of the letter. 
Alabama, & c. Ry. Co. v. Brooks, 13 So. Rep. 847 (Miss.). 

The opinion in this case is a concise and clear exposition of the reason for the 
doctrine of qualified privilege and of its extent. All that is necessary to entitle a 
communication, containing defamatory matter, to be regarded as privileged, is that the 
relation of the parties should be such as to afford reasonable ground for supposing an 
innocent motive for giving the information and to deprive the act of an appearance of 
officious intermeddling with the affairs of others. Lewis v. Chapman, 16N. Y. 369. 
To be considered as privileged, however, the libellous matter must be consistent with 
the exigency of the occasion; this is clearly shown by Brett, L. J., when he says, 
“If the occasion is privileged, it is so for some reason; and the defendant is only 
entitled to the protection of the privilege if he uses the occasion for that reason.” 
Clark v. Molyneux, 3 Q. B. Div. 237. As to the necessity of this doctrine of privilege, 
“if fairly warranted and honestly made, such communications are protected for the 
common convenience and welfare of society.” Parke, B., in Zvogood v. Spyring, 
1 Cromp. M. & R. 181. 


Torts — PROXIMATE CAUSE — INJURIES CAUSED BY FRIGHT. — Plaintiff was 
standing on a crossing at the foot of a hill, waiting for a chance to go aboard one of 
the defendant’s cars, which was stationed opposite her. While she stood there, a 
horse-car came upon her, driven downhill at such speed that before the driver could 
stop the horses, their heads were on either side of the plaintiff, who fainted from the 
fright and excitement. As the result of the shock she became ill, suffered a miscarriage, 
and was sick for a long time. eé/d, that the plaintiff may recover if her physical 
injury, though caused by the mental shock, was the natural result of the defendant’s 
negligence. Mitchell v. Rochester Ry. Co., 25 N. Y. Supp. 744. 

For a discussion of this case, see the Notes. 


TRUSTS — DISTRIBUTION OF ASSETS — UNJUST ENRICHMENT. — An insolvent cor- 

oration misappropriated funds belonging to the plaintiff, and used them to discharge 
its liabilities. ‘Ihe question was whether the plaintiffs claim should be preferred to 
those of the general creditors. é/d, that unless property of the plaintiff had gone 
into the hands of the assignee in its original or in a substituted form, whereby the assets 
are so much larger, the plaintiff was entitled to no preference. Slater v. Oriental Mills, 
27 Atl. Rep. 443 (R. L.). 

In giving the opinion of the court, Stiness, J., says: “So long as he [the defrauded 
person] seeks to recover what he can show to be his own, he is in the position of an 
owner; but when he cannot dothis, and seeks to recover payment out of the trustees’ 
general estate, he is in the position of a creditor.” That is to say, the plaintiff has no 
preference unless he can trace his property specifically or into its product. It is re- 
spectfully submitted that if that is the doctrine of the case, it is wrong. To support 
their view, the court make use of the following example, somewhat abbreviated here: 
D, an insolvent debtor, has assets equivalent to $1000. His liabilities amount to 
$2000, — one half due A, and the other half due B. If a distribution were made, A and 
B would get $500 each. But suppose D collects $1000 for F, which he misappropri- 
ates, and pays A’s debts in full. Now, were F entitled to the entire amount of his 
claim, B would get nothing ; therefore, the court argues, F’s claim must not be pre- 
ferred. Butlet us add one further fact, which may or may not have existed in the prin- 
cipal case, —that D finds it absolutely necessary to discharge A’s claim, in order to 
maintain his credit, and that instead of taking his own property to pay A, he appro- 
priates that of F. The result is that D has $1000 which B. and F. claim. There 
would have been nothing left, unless D had stolen F’s money; therefore, to give B 
one-half would allow him to reap the benefit of D’s theft, at the expense of F, who 
never trusted D’s solvency. F, therefore, should be paid in full. 
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In cases like this, where it is impossible to trace the assets, a just result cannot be 
reached without determining whether the debtor’s assets are larger than they would 
have been had the misappropriation never taken place. In case they are, then the 
plaintiff deserves the amount saved to the estate by the use of his property; of course 
if the debtor wasted the property, the plaintiff has no preference. Such a question of 
fact would doubtless be very difficult to determine in many cases, but not more so than 
many others which come before a court. See Perry on Trusts, § 128, for the cases 
cited. 


TRUSTS — PARTIAL ASSIGNMENT OF A CHOSE IN ACTION. — R. was indebted to 
plaintiff, and executed to him the following instrument: “I have in trust for [plaintiff] 
$325, which money I have left at Messrs. C. & B.” At that time C. & B. owed R. 
$332. eld, that the instrument operated as an equitable assignment to the extent 
of $325 of R.’s claim against C. & B., and the assignment secured the assignee against 
subsequent garnishee process by a judgment creditor of R., notice having been brought 
to the attention of the court before judgment was rendered in the garnishee process. 
Stillson v. Stevens, 23 S. W. Rep. 322 (Tex.). 

This decision is a sound one, but it is to be regretted that the Texas court did not 
see fit to consider the true nature of so-called assignments of choses in action in gen- 
eral, and of partial assignments in particular. In early systems of law, choses in action 
were not transferable, since the consent of all parties to a contract was, as it is now, 
necessary to change any of the terms of the contract relation. But in time this rule 
of non-transferability came to be evaded by the appointment of an attorney who sued, 
for his own benefit, in the name of one of the parties to the contract. This appoint- 
ment, unfortunately for the clearness and terminology of the subject, was called the 
assignment of a chose in action. In the Roman law it was the procuratio in rem suam. 
By this so-called assignment, the legal title to the chose in action does not pass, for the 
chose in action is not transferable; but the right of the assignee is a legal right, —a 
power of attorney to sue in the assignor’s name for the benefit of the assignee. This 
right can be exercised perfectly at the common law, and is a thing of value, —a legal 
right of property. It is to be remembered, however, that the assignor, being the legal 
owner of the chose in action, has the power, though not the right, to release his contract 
claim ; and if he is about to make such release, the assignee may resort to a court of 
equity for protection. Such being the true nature of a total assignment of a chose ix 
action, it is clear that since a partial assignment does not operate as a power of attor- 
ney, the partial assignee has no remedy at law, although his rights are fully protected, 
almost everywhere, in equity. The position of a partial assignee is to be distinguished 
from that of one to whom a total assignment is made, partly for the benefit of the as- 
signee, and in trust as to the residue for the assignor; such total assignment operates 
as a perfect power of attorney. The nature of a partial assignment which, as said above, 
gives the partial assignee an equitable interest only, has never been very clearly ex- 
plained. It would seem to resemble an equitable charge more nearly than anything 
else ; he who makes the partial assignment practically imposes a charge enforceable in 
equity upon the chose in action to which he retains title. The assignor is clearly not a 
trustee; there is no fiduciary relation between him and the partial assignee. The rela- 
tion is one of an equitable right, but not of a trust. This view is made clearer, per- 
haps, by a comparison with the relation of an express trust. If, for instance, a partial 
assignor collects money which is the subject of the chose in action, he will hold it in 
constructive trust for the — assignee. Had no such collection been made, the 
obligor would have fulfilled his duty by paying the partial assignee his proportionate 
part. On the other hand, where the relation is one of express trust, payment must be 
made to the trustee, and not to the cestud. 

rae, on this subject will be found in Ames’ Cases on Trusts, 2d ed., pp. 
59-79. 

TRUSTS — PRIORITY OF NOTICE BY SUCCESSIVE ASSIGNEES OF AN EQUITABLE 
CHosE IN Action. — A and B were trustees. The cestui made a settlement upon X, 
of which A alone had notice. The cestué then wished to suppress the settlement and 
mortgage her interest. The mortgagees, on inquiry of A as to incumbrances, received 
an evasive answer. B told them he knew of none. The mortgage was therefore com- 
pleted, and notice was sent to A and B. A died without ever telling B of the settle- 
ment, and a new trustee was appointed in his place. MHe/d, X should not be deprived 
of his priority over the mortgagees by the death of A, who at the time the mortgage 
was given by the cestud was in possession of notice of X’s claim. Ward v. Duncombe 
(1893), App. Cas. 369. 

or a discussion of this case, see the Notes. 

TRUSTS — SUBSTITUTED TRUSTEE — DISCRETIONARY POWER. — Testatrix be- 

queathed a fund to her son upon trust to pay the income to her daughter Eva during 
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her life and “ any portion of the principal of the said trust fund as it shall seem to him 
proper for her support and comfort.” The trustee died. The court appointed a new 
trustee, who paid part of the principal to the daughter. é/d, that since the deceased 
trustee had an imperative duty to provide for testatrix’s daughter by using the power, 
it could be exercised by the trustee appointed by the court to succeed him. Osdorne v. 
Gordon, 56 N. W. Rep. 334 (Wis.). 

The decision must be approved, for it carries out the intention of the testatrix to 
make a provision for her daughter during her life. The case follows the authorities, 
See 1 Perry on Trusts, § 20. 





REVIEWS. 


CasES AND OPINIONS ON INTERNATIONAL Law, WITH NOTES AND A 
SyLLasus. By Freeman Snow, Ph. D., LL.B., Instructor in Inter- 
national Law in Harvard University. Boston: The Boston Book 
Co. 1893. 

It has often been said that the free use of cases in the study of the law 
is only a single instance of the modern theory of teaching. The belief 
that melius est petere fontes quam sectari rivulos is of the essence of the 
modern spirit. Dr. Snow’s admirable volume is a significant illustration of 
the truth of this view. The book contains the essential parts of the great 
cases on international law, and of the more famous opinions of the 
diplomatists who have dealt with it. Coupled with these are full refer- 
ences to the text-books of acknowledged authority. These references 
are systematically grouped under specific heads, and arranged in the 
order of topics. It is thus made possible, as Dr. Snow says, to compare 
the opinions of eminent writers, in many cases, “ with the sources upon 
which they all rely.” Dr. Snow’s book is welcome, not only for itself, 
but also as an application of the “case system” outside the immediate 
influence of the Law School, and as an excellent illustration of what that 
system at its best really means. E. B, A. 





PARLIAMENTARY TACTICS FOR THE USE OF THE PRESIDING OFFICER AND 
Pusiic SPEAKERS. Arranged by Harry W. Hoot. New York: 
Scientific Publishing Co. 1893, pp. 51. 

This compact and elementary little manual of the rules of procedure in 
debating bodies aims solely at brevity and convenience. The rules are 
stated in their shortest form, with no attempt at analysis or discussion. 
The scheme of arrangement is simple and efficient. The questions of 
common parliamentary law are indexed on the right-hand margin of the 
book, in their order of precedence, and an inexperienced presiding officer 
can thus see at once, without turning a page, whether or not a given 
motion is in order. The book is so arranged that it can be carried 
easily in the pocket. 

E. B. A 





